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Prologue

We will have to strain our every nerve to purify our political, administrative and
electoral processes and to remove distortions that have come into our democracy. K.
R. Narayanan, President of India, 15 August 1997, on the occasion of the Golden
Jubilee of India’'s Independence.

Perhaps, this clarion call did not move most of my fellow countrymen. For, they have become so
callous, degjected and frustrated that any call will not make even the dightest differencein our governance
system. Besides, most of my fellow countrymen areindividuals, not citizens. Indeed, arevolutionisrequired
to get for usour elusive economic freedom and responsibilities. In more waysthan one, it isthe consumer
and other social movements, whichisdischarging thisrole.

Tryst with destiny

Fifty-four yearsago, on the midnight of 14/15 August 1947, when India sfirst Prime Minister, Jawaharlal
Nehru spoke about “tryst with destiny”, other national |eaders cursed the plague of corruption. On 11th
August, Mohammed Ali Jinnah, the founder of Pakistan, warned the new nation about corruption, black
marketing and nepotism. Recently, the former longest-serving Chief Minister in India, Jyoti Basu of West
Bengal, ticked off allegationsabout corruption: “ These things happen!”

Since 1996 the Government has started speaking about sweeping reforms in the governance system.
Transparency was promised through the enactment of an Access to Information Act, though many State
Governments have already brought it in either through alegidation or an administrative order. However at
the central level, the same has yet to be enacted.

Corruption eating our entrails

But, if we examine our governance system, not much has changed since independence. On the contrary,
it hasworsened, while the curefor it continuesto remain elusive. Scandalsin high places never stop from
erupting like an active volcano. At least, we are learning about them. Thanks to a pro-active judiciary,
media and the citizenry—who are relentlessly pursuing public interest causes through various methods,
including litigation. At the grass root level, there is no way that a person can get nearly anything done
without a bribe. These are the same people, who out of fear or admiration or despondency vote the same
corrupt people to power. The cancer is so wide and deep-rooted, that it will take many more years to
hope for a clean society. However dirty it might be, India has survived al these fifty (+) years as a
functioning democracy, and theworld’slargest.

PDS—A holy cow and a dead horse

Conversely, it isour peculiar democracy, which has bred unholy and symbiotic nexuses at the grass root
between anti-social e ements and our polity. The heavily subsidised Public Distribution System, which
aimsto provide food security to the poor, isboth aholy cow (touch me not) and adead horse (difficult to
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revive). It operates through a chain of fair price shops, mainly in the hands of traders, who are but a part
of this unholy nexus. Margins for these traders are so low, that none can operate a fair price shop
honestly. So black marketing and corruption are inseparably manifest in the system. Thus protection to
these traders ensures their loyalty to a degenerate polity during, before and after elections. And this
acceptance perpetrates the helplessness of people.

The tragedy is compounded by the fact that every leader uses this beneficial scheme to make one or
the other announcement to show his concern for the poor. Many states have launched populist schemes
to give food grains at half the subsidised cost, and the cost to their exchequers has been huge. All State
Governments are bankrupt and their revenues go towards meeting the costs of a bloated bureaucracy.
Let me aso not be so uncharitable as if no poor person is benefiting from the system. They are, but a
minority only. The cost-benefit does not justify the doles.

Poverty and reforms

Alas, after fifty + years we remain one of the poorest nations in the world. Of the one billion people,
nearly 320mn are below the poverty line. Of these 50mn are destitutesi.e. not even getting one square
meal a day. These estimates are also controversial.

Reforms have been launched in our country in 1991 to take it out of acentrally-planned economy to a
market-oriented one. The signing of the new GATT in 1994 has added new dimensions. But the reforms
face many hiccups. Thewhole system of permits-quotas-licenses hasto be changed. This cannot be done
overnight but through a gradual approach. The early signs are also not promising—the gap between the
rich and poor appears to be increasing. Thus the fragile national consensus for reformsis fast eroding.
Everyone is blaming globalisation and liberalisation as if they are adding to our problems, rather than
finding solutions. Thus policiesare vacillating, which the bureaucrats enjoy asit givesthem more powers
to apply their own ‘discretion’. On the other hand the government does not wish to talk to peopledirectly.
That only compoundsthe problem.

One of the problems of our government has been the lack of communication with peopledirectly. Even
if some sections would like to establish a channel and launch a programme many doubting Thomases
spike the efforts. For example in late 1999 just before the (aborted) Third Ministerial Meeting of the
World Trade Organisation at Seattle, USA, acommittee of secretaries of the Government of Indiadecided
to launch apublic education campaign to tell people what the WTO meansand what islikely to happen at
the 3@ ministerial. The campaign never took off, with the result the WTO has now become the favourite
punching bag of politicians of all hues. Indeed the new WTO tresties are about contestability of markets,
with the WTO itself asthe biggest competition regulator. It isthus pushing governments to adopt market
reforms, which may be quite foreign for many.

No declared consumer policy in India

If the state is to adopt a market-oriented policy i.e. assuming that people in the country are consumers
with or without purchasing power, then common sense dictates that that it should have an integrated
consumer policy, which is declared by the government as its policy to promote consumer welfare. A
policy, whichwill cover theinterests of both the havesand have-nots. Alas, thereisno such policy in India
today. One ostensible problem isthat thereisaconsumer dimensionto amost every policy. Thiswill result
in the consumer affairs department becoming an irritant for other branches of the government.

Aswe seein India, the consumer affairs department is one of the junior onesin the hierarchy of
other economic affairs departments. It has just one secretary assisted by an additional secretary and a
deputy secretary, with few under secretaries and section officers. It does not even have the pivotal joint
secretary, which position usually runsthe government asthe head of adivision. The Department’seconomic
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adviser has sometimes doubled up as the joint secretary, but without those powers. An example of how
the department can be ignored by other departments was seen in a meeting called by the commerce
department to discuss the status of discussions at the WTO with the Indian ambassador at Geneva in
1999. Nearly 50 officers of the relevant and affected departments were called for the meeting, but none
was invited from the consumer affairs department.

The documentation

This document has engaged us (for nights and days) and many others, since the last six years. It isonly
the first draft of amonumental project that we have undertaken. We have tried to avoid much economic
analysis, for tomes exist on it. Instead we have taken an activist approach without sacrificing the basic
principles of economicsor law.

The report takes stock of the measures for consumer protection that have been enacted or
implemented—or not—in our great country since 1985. We chose the starting point as 1985, because it
was in April, 1985 that India was one among the 185 odd countries who agreed to adopt the United
Nations Guidelinesfor Consumer Protection.

Stocktaking of consumer protection measures in India

Even before the adoption of the UN Guidelines, the Government in 1984, in its 20-Point Programme, at
No.17, expanded the section calling for promation of astrong consumer protection movement. Theearliest
filliptothiswasprovided for in 1977, when aprivate member’sbill for aconsumer protection law was put
forward but failed. Subsequently in the 1980s few states took measures for an independent system of
consumer redressal.

Therefore, it will be unfair to say that consumer protection measures in India did not exist before
1985. Thelegal basisfor thiswas provided under the Fundamental Rights and the Directive Principles of
State Policy in our Constitution, that “Wethe People of India” gave unto ourselvesin 1949. Interestingly,
itistheworld’shiggest written constitution, and Indiaal so findsaplacein the Guinness Book of Records
for having the largest number of legislations on its statute book.

Some 40 bits of legidlation were enacted or strengthened over timeto protect the consumers’ interest.
(Some of these legidations are of British vintage and have thrown up contradictions too). But their
implementati on was not adequate, nor did any of them providefor acomprehensive coverage of consumers
rights. Redressal through the existing civil court system was cumbersome, lethargic and accursed too.

First effort for a comprehensive consumer law

The first concrete effort to enact a comprehensive consumer protection legislation was made in March
1985, just about the time when the UN Guidelines were being wrapped up in New York. A 28-member
National Consumer Protection Council—consisting of various ministry representatives—after two
meetings, decided to convene a National Workshop on Consumer Protection on March 11-12, 1985 with
consumer representatives. Following thisadraft bill was discussed at another meeting on January 20-21,
1996.

This Herculean effort culminated in the same year. We the People of India gave ourselves a unique
consumer redressal and representation system, when the Parliament enacted the Consumer Protection
Act (COPRA), on December 17, 1986. The Act was notified in May 1987. Though it came forty years
after our political freedom, it was welcomed as one of the first stepsin our fight for economic freedoms.
Hailed the then Food Minister, H. K. L. Bhagat: “It is the magna carta of consumers’.
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Transfer of power to people?

Simultaneously six other consumer protection lawswere amended to give consumers and their organisations
the right to prosecute offenders. These laws are:

® Standards of Weights and Measures Act, 1976;

* Prevention of Food Adulteration Act, 1954;

® Bureau of Indian Standards Act, 1986;

* Agricultural Produce (Grading and Marking) Act, 1937,

* Monopolies & Restrictive Trade Practices Act, 1969; and
® Essential Commodities Act, 1955.

Hitherto prosecution powersrested only with Government functionaries. Thus power was shared with
every citizenin India, at least on paper. These powers could not be used in the manner that it was aimed
at. The sheer procedural problems made these far too complex. Secondly, most consumer groups do not
have the resources to employ trained staff.

Onegroup in Gujarat did make an attempt in early 1990s under the Prevention of Food Adulteration
Act, i.e. to seize samples of suspected unsafe food from the market. It had atrying time to get even the
procedural formalities done, and the state health authority: the Food and Drugs Administration were
equally puzzled whether consumer groups had such apower at all.

Thisissue remains achallenge for future work; to see how the laws can be simplified and people can
use their powers to prosecute offenders. The consumer affairs department needs to do a project, which
can prepare a good road map for the implementation of the laws in not only letter but spirit as well.
Establishing a committee or a working group will not be enough. This should be done after aresearch
report is prepared which will show the way forward.

1986—A turning point

These pro-consumer stepsin 1986 heralded aradical changein India shistory of consumer protection and
economic freedoms. COPRA is uniquein the world, because:

* Exclusive courts for consumer disputes were established in al the 458 districts (over a period of
time) with superior courts at the state and the apex consumer court at the national level;

® Six consumer rights were spelt out in a statute, though not enforceable; and

® Consumer Protection Councils were established in all the states, with acentral one at the national
level.

Buttressing the right to representation

These councils—with majority non-official participation—ensure the right to representation in at least
addressing consumer policy issues. The earlier version was without any legal status and was scrapped.
Though not required by the law, some States like, Rajasthan, Andhra Pradesh and Tamil Nadu also
established district level councils. Therationale wasthat if the movement hasto succeed, it must begin at
the grassroots.

In avery recent development, another amendment to COPRA has been moved in the Rajya Sabha
(upper house of the parliament) in April 2001. Thisamendment has provided for mandatory establishment
of district councilswith the provision of holding atleast two meetingsin ayear.

At the national level, the Central Consumer Protection Council, with the abject of promoting and
protecting consumers' rights, has aterm of 3 years. In the beginning it was required to meet at |east
twice a year, which was reduced to once a year by an amendment in 1991. But, it has functioned most
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effectively through working groups on specific issues. Currently there is a smaller Standing Working
Group, which meets quite often. | had the privilege on serving on several of them, which included one on
avoluntary code of conduct for consumer organisations, Perspectivesfor the 8th Five Year Plan, rulesfor
the Consumer Welfare Fund, two critical groups on amendmentsto COPRA, and a Steering Committee
tolook into various pending recommendations. Their output has substantially shaped the bits and pieces of
consumer policy inIndia.

The Councilsat the Statelevel function, if at all, in atoken manner to fulfill their formal responsibility.
CUTS had the privilege of having served in the Central, Rajasthan and West Bengal State Consumer
Protection Councils for three terms of 3-years each. Today it is represented in the West Bengal Council
sincethelast 2 + years. After agap of oneterm, it has also been re-nominated to the Central Council.
The Central Council meetsfor the whole day while meetings of state councils are often amereformality,
meeting for a few hours only. Not only that, there is very poor follow up too. This would also vary
according to the minister in charge.

At the district level in Rajasthan, many of our networking grass root groups were nominated to the
District Consumer Protection Councils. While these bodies al so functioned with varying speeds of vigour,
it empowered the grass root groups phenomenally. It gave them credibility, and strength to raise and
resolve many consumer problems at the local level. In Madhya Pradesh, legislators are authorised to
nominate persons to represent them in district bodies, other than ones connected with planning etc.

I mplementation problems

For a huge and a resource-starved country like India with a population of 1bn as of May 1999 and 18
maj or languages, there were seriousimplementation problemsin COPRA in the beginning and some il
persist. For instance the delay in settlement of cases in spite of atime limit under the law, and that no
second adjournment will be granted. This unique feature was inserted bearing in mind the excruciating
delaysin our civil courts, and that people do not develop a similar disdain. Unfortunately most of our
consumer courts are headed by retired civil judges, who, except in rare cases, suffer from a retired
mindset. In some cases sitting judges also hold the office, but it being not so glamorous, it doesn’t attract
good people. Many of the members are al so retired bureaucrats or self-serving politicians, who add to the
problem. With the low allowances, it isimpossible to attract good and active people to man these fora.

Parti cipation of |awyers compounds the problem. On many occasions, we have sought an amendment
in COPRA to bar the appearance of lawyers, save and except in some circumstances, but their lobby is
much stronger than consumers. There are a few precedents too, such as lawyers are not allowed to
appear in labour courts and family courts, but that did not help.

However the 2001 amendment bill has proposed the debarring of lawyers except in three cases:

* When the complainant has engaged alawyer then the defendant has the right to engage alawyer;
* When the complainant isalawyer, and

* when the defendant has taken the approval of the complainant to engage a lawyer.

We have been pursuing this amendment for along time, but the lawyers lobby has been quite strong
to ensure that the proposals do not succeed. | keep my fingers crossed that when the amendment bill is
debated in the parliament, this proposal succeeds. In our earlier working group recommendations, we had
not proposed that the other party can engage alawyer if the complainant is alawyer, which doesn’t look
very sensible. We had certainly proposed that if there are questions of law or the caseiscomplex requiring
evidence and cross examination, the consumer forum may direct both parties to engage lawyers. That
proposal has not been accepted.

Another important del ay-defeating amendment has been proposed, that no adjournmentswill be granted
in the ordinary course. However, if an adjournment is granted, it should be accompanied by a speaking
order. | am alittle skeptical about this, because our judges, who have been brought up in a culture of
delays, will write a half-page note and call that a speaking order.
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In the future, unless special efforts, such as above, are not made to capture the delaysin COPRA, people
will lose faith. That can be retrogressive for the society.

Exponential growth of the consumer movement

However, amajor unintended outcome of this beneficial law was the exponential spurt in the voluntary
consumer movement in India.

Thishappened because, under the definition of complainant in COPRA, voluntary consumer associ ations
were recognised as having locus standii to file complaints on behalf of consumers, even if they were not
members of the association. Until 1984, there were about 35 odd consumer groupsin the country. Today
the number exceeds 1000 not counting several other voluntary organisations who are pursuing consumer
protection activities.

The State of Bihar in eastern India was the first to establish a consumer court (District Consumer
Forum) and asuperior court (State Commission) in Patnain 1988. Thisisindeed surprising because Bihar
isnotoriousfor delays. However, the State of Andhra Pradesh in south India deserves kudosfor being the
first state for having set up consumer courtsin all itsdistrictsby 1989. A funny side of thiseffort was that
in some cases even illiterate members were appointed on the bench of the consumer courts. They were
from the ruling party, and thus atypical symptom of policy ineffectivenessin India. Nearly all states had
similar problems. Thisisnot to say that political appointments are per se bad, but it displays governance
problems. This problem was also rectified in the 1991 amendment by asking for a selection committeeto
evaluate the credentials of prospective members.

In 1988, the Government of Andhra Pradesh also directed all its 30 plus district collectors (chief
administrative officers) to catalyse the setting up of voluntary organisations by approaching socially minded
people. With the result (on paper at least), Andhra Pradesh has one of the highest number of voluntary
organisationsin the country. Many have been wound up by now, while many more have al so been formed
in the aftermath. Other states, depending on their resources and the imagination of its leaders and civil
servants, pursued the matter with varying speed and vigour.

Thus India has the biggest consumer movement in the world today. But hasit been able to change the
scene drastically? The answer is both yes and no.

Consumer fund for promoting activities

One of the mgjor victories of the consumer movement was the setting up of the Consumer Welfare Fund
through credit of excess excise recoveries. The fund is now having a deposit of over Rs.8bn, and till
growing. Thisisbeing used to fund consumer protection activities. Thisreport has al so been assisted from
this Fund.

Many will not agree with me that all things are hunky dory. Of course not. How is it possiblein a
complex socio-economic situation like ours. But before | go further, let me confessthat | am an activist
and an incorrigible optimist. Therefore | would like to look at the half-full glass—and not a half-empty
glass—with the conviction that thingswill continue to changefor the better. | can be accused of cynicism
or scepticism, but not pessimism or despair.

The good news is that another of our lobbying points in this regard will also succeed. The 2001
amendment bill has provided for refundsto a class of unidentifiable consumers, asaresult of an order, to
be deposited in a consumer fund both at the state level and the central level. Thisis good news, and if
implemented, will help the consumer movement to push ahead. The bad newsisthat these fundswill al be
administered by government agencies, and they are not too efficient in doing so. Our own experience with
the CWF isthat while it has built up a corpus of over Rs.600mn, it has not approved or disbursed more
than Rs.20mn ever since its inception. Moribund government rules are applied to stifle any meaningful
action.
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The half-full glass

To beginwithin recounting the positive side, there have been many landmark judgements under COPRA,
which have challenged the whol e basis of consumer abuse. In many early cases, the concerned negligent
officials of some of the public sectors were made to cough up the damages. The principle wasthat if the
public sector hasto pay, it will ultimately affect the same consumer, in her role as the taxpayer.

| still remember the days (1985) when the draft COPRA was being debated in the high rungs of our
steel frame. Among other silly things, they wanted to exclude the public sector from its coverage, because
the ‘king can do no wrong'. The then Prime Minister, Rajiv Gandhi, put hisfoot down and expressed his
protestinwordsakintothis: “Itisnecessary to pin their accountability to the consumerswho pay through
their nosefor shoddy goods and sloppy services.” Thus public sector and the cooperative sector iscovered
under COPRA.. Until 1991 these two sectors were exempted from the Monopolies and Restrictive Trade
Practices Act. Asadirect result of this, in 1991, this exemption was dropped in one of the amendments.

Challenging many citizen abuses

The sheer risein the consumer movement both in urban and rural areas hasled to challenging many other
abuses a citizen suffers, which includes what the President of India has called for (see anchor). The
movement is strai ning its nervesin removing distortions which have crept into our governance system and
the marketplace. Just few examples—of non-court advocacy—to taste the flavour:

* Inavillagein Rajasthan, in 1992, agricultural land belonging to aman from the oppressed
sections was forcibly taken over by persons from afeudal section. The poor man ran to a
consumer group, the Kota ZillaGramin Upbhokta Sangrakshan Samiti for help, asit was the
only social action group inthevillage. After failing with thelocal authorities, KZUSSwrote
a complaint to the Chairman of the Revenue Board. A prompt enquiry took place and the
land was restored with compensation of Rs. 6,000 without any court action. Thiswas not a
consumer abuse, but a social abuse, which has been going on in India since centuries. And
there are many such success stories.

* |n Calcuttaalady school teacher met with an accident in an Otis elevator in 1985 and was
thus rendered incapacitated for nearly 14 months at considerable financial loss and peace.
Again, without going to court, CUTS fought and succeeded in getting her acompensation of
Rs.50,000 from Otis Elevator Co. in 1987. The highest lift accident compensation ever paid
in India, said the LimcaBook of Records. Similarly, consumer groups el sewhere have been
ableto get unique redressal without going to court.

The Otis Elevator case is that of a strict product and service liability. Both the manufacture and
maintenance of the lift was by Otis Elevator. As usual the standard defence of the fine-print line was
taken that their liability does not exist. But the fear of COPRA encouraged them to settle the matter
before we went to the court.

Services—A problematic area

A cinematheatre in New Delhi, ‘Uphaar’ (means gift in Hindi), was burnt down on 13 June 1997—due
to afaulty transformer, improper design and lack of fire safety measures—while ashow was going on. 59
people died in the rush and inferno. This was one of the biggest consumer service tragedies which
continuesto occupy headlines. Thistragedy exposed the sheer negligence of both the cinemaownersand
the authorities (municipal, electricity and police) in ensuring public or consumer safety. A victims' network
has been launched and both civil and criminal proceedings have been launched against the cinemaowners.
Till the time of writing this the cases are still pending in the civil courts. The victims did not move a
consumer court.
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Similarly, municipal and builders’ negligence has resulted in many buildings collapsing. In many cases
municipal negligence hasresulted in water-borne diseases breaking out. In the overall, implementation of
consumer or civic safety measures arein apathetic state. Thelegidationisnot lacking, but the enforcement
ismortgaged to corruption, lethargy and inertia, and turf battles.

Disharmony in consumer laws and co-ordination

One example of turf battles is that of harmonisation of food laws which are under the supervision of
several Departments through different laws. For instance food safety is governed by:

* Prevention of Food Adulteration Act, 1954 whichisunder the administrative control of the Ministry
of Health;

® Bureau of Indian Standards Act, 1986, which sets the performance and quality standards. It is
under the Ministry of Food & Consumer Affairs; and

® Fruit Products Order, 1955, notified under the Essential CommaoditiesAct, 1955 which establishes
the standards of all fruit or synthetic fruit-like products. It is administered by the Ministry of
Agriculture, Department of Food Processing.

A Committee of Secretariesby the Government of Indiawas established sometimein late 1980sto get
them harmonised. Thisarrived at aconclusionthat it should be doneimmediately. Now an inter-departmental
committee is looking into it for the last decade or so, and is yet to arrive at any conclusions. Since the
whole processis confidential, we know about it only through off-the-record conversations.

Disco-ordination and consumer safety

Evenif the overlapping laws are harmonised the implementation problemswill continueto plague us. Let
me share one of my experiences of the lack of inter-departmental co-ordination and consumer safety. In
1988, over 1500 peoplein Behala, asuburb of Calcutta, were paralysed after consuming adulterated rape
seed oil sold through a ration shop, Garib Bhandar (means the Poor Man's Store in Hindi). We filed a
class-action complaint before the National Commission under COPRA, and the victims got somerelief.

The ration shops are under the control of the Food and Supplies Department of the Government of
West Bengal, while the food safety law (PFA) is under the supervision of the Calcutta Municipal
Corporation, as the designated “local health authority”. In this case the Corporation in a sworn affidavit
said that as ration shops are under the Food Department’s regul ation, they cannot inspect them. Asif the
Corporationisdoing itsduty at all, wherethey can doiit.

Consumers are to economy what voters are to politics

In conclusion, it will be appropriate to share one conversation that | had with a pessimist. She asked me
why am | doing what | am doing, when consumers are so apathetic. My responsewas quitesimple: “I am
doing thisfor two reasons. First, if we do not do what we activists are doing, things will get worse. The
society will get further demoralised and any amount of legal protection will not help. Second, | would not
like the next generation to question me asto what did | do for them in arresting this morass.”

Taking aleaf out of afreedom struggle on January 26th, 1990 (Republic Day) we designed, adopted
and declared two more rights of consumers:

* Right to boycott
* Right to opportunities
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These were also adopted by the 3rd National Convention of Consumer Activists held in Calcuttain
November 1991 with arecommendation to take in up at the international level. The rationale behind the
right to opportunitiesisthat without it the right to basic needs remains meaningless. The right to boycott
will only recognise what consumers and others have done over years to assert their rights, when other
remedies have failed. A resolution to this effect was moved at the 16" World Congress of Consumers
International, Durban, November 2000, but due to lack of a proper debate it could not pass.

In signing off, let me remind peoplethat, what voters areto politics, consumers are to the economy. |f
the nation has to develop, consumers have to be satisfied, with the poor up front.

Jaipur Pradeep S. Mehta
June 2001 Secretary General
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Executive Summary

. INTRODUCTION

The purpose of economic planning isto allocate resources, asfar aspossible, for the maximum satisfaction
of consumers' needs. This leads directly to the idea of consumer sovereignty. Besides, thereis logical,
moral and political forcein the proposition that the consumers themselves should have the right to take
decisions about the allocation of resources for their own needs.

When we talk about consumer rights, it generally covers al types of rights, such as human rights,
socia rights, political rights and economic rights of the people in general. A ‘consumer’ includes the
poorest and the richest human beings in society. However, it is the poorest, who are in greater need of
protection, but who are, ironically, denied their rights, including rightsto basic needs, in different parts of
the world.

The process of devel opment coupled with increasing liberalisation and globalisation acrossthe country
has enabled consumersto realise their increasingly important role in society and governance. However,
the concentration of the market in the hands of a select few has affected consumers’ behaviour over
time. In this regard, the famous quote of the noted diplomat and economist, John Kenneth Galbraith, is
quite appropriate: “It is not the consumer who istheking, but it isthelarge corporation who istheking in
the economy. Whatever happensis not because the consumerswant it that way, but simply because large
powerful corporations prefer it that way.”

In adeveloping country like Indiawhere the incidence of poverty and unemployment isvery high and
thelevel of literacy isvery low, the population faces avolume of problems, particularly in the context of
consumer related issues. Unlike in the devel oped world, consumersin these countries have not been able
to play agreater rolein the development process.

Under consistent lobbying by the International Organisation of Consumer Unions, now known as
Consumers International, the United Nations adopted a set of Guidelines for Consumer Protection on
April 9, 1985 (vide General Assembly Resolution No: 39/248), whichwererevisedin 1999. The Guidelines
address the interests and needs of consumers worldwide and provide a framework for Governments,
particularly those of devel oping and newly independent countries, to usefor elaborating and strengthening
consumer protection policiesand legislation.

The UN Guidelines have outlined eight areas for devel oping policiesfor consumer protection, which
have been trand ated into eight consumer rightsfor our discussion in thisstudy. Thisreport/study is meant
to highlight the present status with respect to the eight consumer rightsin the Indian context. The main
objective of thisstock taking exerciseisto helpinthedrafting of aNational Consumer Policy, provided at
theend of thisreport, and to suggest measuresto be undertaken in the future for the proper implementation
of the same. The report is also expected to help other countries, particularly the developing ones, in
protecting and promoting consumer rights. The eight consumer rights, the stocktaking and analyses of
which constitutes our present study, are:

* Basic needs,
* SHfety,
* Choice,
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Information,
Consumer education,
Redressal,
Representation, and
Healthy environment.

Il. BASIC NEEDS

The basic needs of the people (consumers) of a country emanate from the question of survival and
dignified living. Inadeveloping country like India, basic needsaretraditionally related to roti, kapda aur
makan (food, clothing and shelter). However, there are three other related items that are absolutely
essential for dignified human living. These are health care, drinking water & sanitation and education.
There are two other items, which also need to be added to the basket of basic needs, as without these, it
may not be possible to provide the other basic needs. These two are the right to energy and right to
transportation.

Thustherearetwo ‘goods’ and six ‘ services which come under the ambit of basic needs. Without the
fulfillment of these eight needsit would beimpossiblefor any human being to livein adignified manner.

UN Guidelines

The Guiddinesdo nat explicitly mentiontheright to basic needs, but expect Governmentsto take appropriate
measures so that consumers can have easy access to “essential goods & services'. The Guidelinesin
short state that: “In advancing consumer interests, particularly in developing countries, Governments
should, where appropriate, give priority to areas of essential concern for the health of the consumer, such
asfood, water and pharmaceutical s. Policies should be adopted or maintained for product quality control,
adequate and securedigtribution facilities, standardinternational labeling and information aswell aseducation
and research programmes in these areas. Government Guidelines with regard to specific areas should be
developed in the context of the provisions of this document.”

It also states that Governments should, where appropriate, consider:

* Adopting and maintaining policiesto ensure the efficient distribution of goods and servicesto
consumers and also providing assistance for the creation of adequate storage facilitiesin rural
centres; and

* Encouraging the establishment of consumer cooperatives, especialy in rural areas.

The salient features and findings on the implementation of the Guidelinesin Indiawith respect to
the eight components of the basic needs are described bel ow.

Right to food

A broad definition with respect to food can be provided in terms of food security. Generally it isbelieved
that food security can be achieved by merely achieving food availability. But in reality the macro aspect of
food availability of acountry cannot be equated with food security per se. Themicroissueslike peoples
purchasing power or ‘ entitlement to food’ become morecritical, particularly for acountry like India. That
isto say, food might be availabl e, but consumers may not havethe wherewithal to buy it, or for hypothetical
purposes, even if they have the capacity to buy, access may be difficult for various reasons.

Theinstrument for ensuring food security (theright to food) for the people of India, particularly for the
poorer sections of society, isthrough the public distribution system (PDS). Presently, the PDS follows a
threetier pricing structure: for families above poverty line (APL), for families below poverty line (BPL),
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and a special category for representing the poorest of the poor, called Antodaya. As per the latest
arrangement the Antodaya families are given food at highly subsidised rates through fair price shops,
whilethe BPL (ordinary) familiesare given food itemsat higher rates, although still subsidised. The APL
familiesare not entitled to subsidised food.

The majority of the states have not been able to lift their full allotment of food quotas from the Food
Corporation of India (FCI), because of financial problems. Somefield level studies also show that on an
average only about 25 per cent of the poor are availing the benefits of the PDS system. This, of course,
varies across state to state. Besides, the mismanagement of the FCI has also added to its economic cost,
which in recent years has been nearly 50 percent of the procurement cost. Thishasled to ahuge drain on
the government exchequer.

The micro aspects of the failure of the PDS relate to factors such as low margins of the FPS owners,
thereby leading to corruption, transportati on bottlenecks, shops not being opened at convenient times, etc.

To make the PDS successful, one needs to look at some of the success stories in the country. These
include the Employment Guarantee Scheme (EGS) in Maharashtra, community-managed PDSand ‘ grain
banks' in afew tribal villagesin Orissa, etc. For ensuring the success of such schemes, civil society can
play animportant role.

Right to clothing

The UN Guidelines do not speak about clothing. But, clothing is a fundamental need and therefore, it
comes under the right to basic needs. Thus, the Textile Policy must address the issue asto how thisbasic
necessity can be provided to the poor.

One of the objectives of the Textile Policy, 1981, which has a direct bearing on the consumers, is
“ Strengthening and streamlining infrastructurefor distribution of cloth to weaker sectionsof the popul ation”.
TheTextile Policy, 1985, and the Textile (Consumer Protection) Regulation, 1988, also addressed some of
the issuesrelated to this. The main objectiveisto enable this sector to increase the production of cloth of
good quality at reasonable prices for the vast population of the country. Another important measure was
the de-licensing of the sector in August 1991. Under this policy, no prior approval is necessary to set up
textile unitsincluding power looms, i.e. to enable increased availability aswell as accessto clothing.

As per the Government policy, the Textile Commissioner has issued a notification called Textile
(Consumer Protection) Regulation, 1987 (later amended in 1988), for the benefit of the consumers. The
main purpose of the notification isto provide markingson cloth and yarn manufactured from cotton, man-
made fibre and wool for quality control purposes aswell asfor price marking.

Right to health care

As per the Guidelines aconsumer’s health is related to food, water and pharmaceuticals. Since food and
water are dealt separately, the right to health can be interpreted as limited to health care facilities and
pharmaceuticals. Elaborating further, the Guidelines state:

“Governments should devel op or maintain adequate standards, provisions and appropriate regul atory
systemsfor ensuring the quality and appropriate use of pharmaceutical s through integrated national drug
policies, which could address, inter alia, procurement, distribution, production, licensing arrangements,
registration systemsand the availability of reliableinformation about pharmaceuticals’.

The Government policy with respect to theright to health care hasbeen outlined in two policy statements:
National Health Policy and the Drug Policy. The main objective as defined in the National Health Policy
isto“Achieve Health for All”. The health services (implemented by the States), are to be provided to the
population through various meanslike Primary Health Centres (PHCs) and sub-centres, besides providing
hospitals at district and state headquarters and at other important places.
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The main objectives of thedrug policy areto strengthen quality control, appropriate standardsfor both
imported and domestic products, etc.

In India, the overemphasis on the curative aspect of health care has resulted in alop-sided health care
system. The poor health care system is best reflected in the high infant mortality rate, which at 71 per
thousand hirthsisone of the highest in theworld and almost doubl e that of China (38 per thousand births).
The National Health Policy did addressthisissue, albeit in an unfocused way. The objective needsto be
based on the preventive aspects of health care under adecentralised system of planning, and on arational

drug policy.

Right to drinking water and sanitation

A related issueto the right to health careis the supply of safe drinking water and provision of sanitation
facilities. The Guidelines urges Governments to develop, maintain and strengthen national policies to
improve the supply, distribution and quality of drinking water. Thus, it is the responsibility of the state
organsto formulate appropriate policy and to providethisvital utility service.

In 1986, the Government of India established “ Technology Mission on Drinking Water”. Under the
mission, the government seems to have adopted very tall targets. However, only 55.92 percent rural
households had access to safe drinking water in 1991.

Thesituation in the case of sanitation programmeiseven moredismal. As per the World Devel opment
Report, 1999, only four per cent of the rural households had accessto proper sanitation facility in 1995.

Right to shelter

Another basic need is housing or shelter. The Guidelines are silent on this issue. Here also, the state
should formulate the broad policy objectives and address the implementation problems. Further, thereis
the vulnerabl e section (the poor, low-income and disadvantaged consumers) of the population for which
direct state intervention is necessary.

In 1998, the Government of India adopted a new housing policy titled the “ National Housing and
Habitat Policy 1998 (NHHP)", replacing the earlier policies. Thispolicy envisaged amagjor shiftintherole
of the Government from that of being a provider to that of afacilitator.

The policy made many promiseswith regard to housing in general, and more particularly for the poorer
sections of society. However, the majority of the poor and disadvantaged sections are not able to afford
housing evenif itissubsidised.

Right to education

Nobody can take part in the development process without having a basic knowledge of what is going on
around her/him. In other words, education expands one's horizons. The Guidelinesdo not say anything on
general education, as abasic need, but talks only about consumer education.

The right to education is mentioned in the Chapter of Directive Principles of State Policy in the
Constitution of India, whichiscomplementary to the Chapter on Fundamental Rightsto achievethegoals
of awelfare state. According to this, the State shall endeavour to provide, within a period of ten years
from the commencement of the Constitution, for free and compul sory education for al children until they
complete the age of 14 years. This has been re-emphasised again and again in subsequent policies of the
government.

In 1993, the apex court ruled in one case that primary education is afundamental right. Moreover, the
proposed 83 Constitutional (Amendment) Bill 2000, when passed by the parliament will make el ementary
education afundamental right. But when thisbill will be passed in the parliament is anybody’s guess.
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However, it isvery doubtful, whether the states have been able to make adequate provisionstill date.
Moreover, having adequate number of schools is one thing and making every child going to school is
another matter. Thisisreflected in the percentage of children dropping out after they attend school. The
dropout rateisashigh as 45 percent in rural areasfor girlsand 30 percent for the boysfor the childrenin
the age group of 5-14 years.

There isatremendous pressure on the existing institutions particularly at primary and middlelevel in
terms of enrolment. Thisisreflected in the pupil per institution, which hasincreased to 177 in 1992-93
from 149 in 1980-81 in the case of primary institutions.

Right to energy

Energy is an essential utility service. The Guidelines do not address this issue as well. With respect to
energy, theissueis not only that of supply, but also of an affordable price. In Indiait is the decentralised
sources which meet most of the energy demand in rural areas. About 40 per cent of the energy consumed
comefrom non-commercial sources. In 1998-99, the per capitaconsumption of energy was 287 kilograms
of oil equivalent (kgoe) as against the world average of 1470 kgoe.

The mismanagement of the State Electricity Boards (SEBs), including corruption in the system, has
led to serious problems, with theresult that the boards arefacing hugefinancia difficulties. Theliberalisation
policies of the Central as well as State Governments have further accentuated the problems of these
boards. Though the ultimate goal is ensuring good quality and quantity of power to every consumer at the
right price.

The Planning Commission estimated that there needs to be additional capacity of more than 30,000 MW
of power during the Eighth Plan. However, the SEBs were neither in aposition to finance internally nor
could they tap the capital market. The World Bank also stopped funding to the SEBs. Hence it became
imperative to invite the private sector to mobilise resources. But the resources available in the domestic
capital market were also not sufficient. Henceit became necessary to mobiliseforeign investment through
schemeslike equity partnership, build operate and transfer (BOT), or in the form of portfolio investment.
The Indian Electricity Act, 1910 and the Electricity (Supply) Act, 1948, were amended to usher in anew
legal, administrative, and financial environment. Efforts at power sector reforms have included:

Allowing private participation in power generation (1991);

Restructuring of SEBs (since 1993);

Private sector participation in transmission and distribution (1998), and;

Setting up of Central Electricity Regulatory Commission (CERC) and State Electricity Regulatory
Commissions (SERCs) (1998).

Right to transportation

The Guidelines do not address thisissue also. Asin the case of energy, it is necessary to addresstheissue
of transportation and roads in terms of people’'s access and ability to proper mode of transportation. In
1998-99, about 47 percent roads in Indiawere of the unsurfaced category. Furthermore, there was only
0.73 km of road length per sg. km. of geographic area during 1996-97. The rail service reaches only 3
percent of villages. Inland water transport service is also existing. Therefore, there is a definite need to
adopt an integrated transport policy, taking both road and rail transport, and also water transport, into
account.

The State Road Transport Undertakings (SRTUSs), which were the backbone of thisvital service, have
been the victims of mismanagement as in the case of SEBs. Most of the SRTUs are in the red, and
consequently private operators have stepped in but in an unregulated manner. In thisgame of privatisation,
the private operators are not serving the uneconomical routes.
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I11. SAFETY

Theright to safety isimportant for safe and secure living. Without any effective regulatory mechanisms
consumers suffer most in terms of safety. The right to safety means the right to be protected against
products, production processes and services, which are hazardousto health or life. It includes concernfor
consumers' long-term interests aswell as for their immediate requirements.

UN Guidelines

The UN Guidelines consider two kinds of safety: Physical safety and Standardsfor the safety and quality
of consumer goods and services. As regards physical safety, it states that:

“Government should adopt or encourage the adoption of appropriate measures, including legal systems,
safety regulations, national or international standards and the maintenance of safety records to ensure
that products are saf e for either intended or normally foreseeable use. Consumers should be instructed in
the proper use of goods and should beinformed of therisksinvolved. Vital safety information should be
conveyed to consumers by internationally understandable symbolswherever possible”.

The Guidelines al so recommend the adoption of policiesto ensure that manufacturers compensate for
defective or hazardous products.

As for the second i.e., standards for the safety and quality of consumer goods and services, the
Guidelinesstate:

“Government should as appropriate, formulate or promote the elaboration and implementation of
standards, voluntary and other, at the national and international levelsfor the safety and quality of
goods and services and give them appropriate publicity. These standards should also be reviewed
periodically to conformto accepted international standards. Further, the Government should encourage
and ensure the availability of facilities to test and certify the safety, quality and performance of
essential consumer goods and services’.

Present situation

InIndiathereare constitutional, | egislative and administrative provisionswith respect to thisright. Among
the constitutional provisions, the most important oneisthe protection of life and personal liberty (Article
21). Two major legisations are the Prevention of Food Adulteration Act, 1954, and the Bureau of Indian
Standards Act, 1986.

ISI marks certified by the BIS are voluntary in most of the cases, but manufacturers are increasingly
resorting to such practices in recent years. For certain products these marks are compulsory. These are
food additives, cement, LPG cylinders, oil pressure stoves, dectric applianceslikeirons, plugs and sockets,
etc.

There are anumber of recognised laboratories, both in the public and private sectorsin India, to carry
out tests as per Indian standards. There are also a number of laboratories carrying out tests related to
food productsin the country, including researchinstitutions. One consumer organisation: Consumer Education
and Research Society, Ahmedabad, has also set up atesting laboratory to test some products of day to
day use, such asfood, pharmaceutical sand el ectrical goods. Two more consumer organisations: Consumer
Guidance Society of India, Bombay, and VOICE, New Delhi, are doing testing programmes through
external resources. However, there is no coordination among them, with the result that efforts have often
overlapped.
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I mplementation

Indiacannot be questioned for not respecting the UN guidelineswhen onelooks at the laws, rules, testing
and research facilities set up as required per the Guidelines. Some of the standards are also periodically
upgraded. But when coming to theimplementation of theserules, laws (guidelines), we are quiteinefficient.
Despite making it mandatory for certain productsto adhereto the | SI norms, many products can befound
in the markets without 1SI specification/marks. Even the |SI marked productsin certain cases are found
not to be adhering to the specifications. Consumer organisations and other NGOs have highlighted these
lapses from timeto time.

Majority of the consumers are not aware of the existence of such rules/laws. They are also not aware
of their rights and in case of any problems they are not sure whom they should approach. Besides,
rampant corruption in the system makesthe law ineffectivein many cases. Therefore, voluntary consumer
organisations have abigger roleto play in thisregard.

Possible solutions

From the above discussions it is clear that the strengthening of the implementation mechanisms of the
existing lawsand rulesisthe need of the hour. Thisobviously callsfor therouting out of existing corruption
in the system, and enabling consumers to prosecute offenders. Consumers are also required to be more
vigilant to expose the wrong practices being followed. This will require consumer organisations to be
better organised and resourced to cope with increasing demands on their time.

From the Government’s point of view, aholistic approach with respect to theright to safety is needed.
In other words, the Government of India must draw up an integrated and effective consumer safety
policy; especially the creation of independent Consumer Products and Services Safety Commissions at
the national aswell as state level swith consumer organi sations abeing part of them. Such apolicy should
be based on the following | egislative and administrative measures:

® Standardisation, regulation and enforcement;

* Mandatory standards and notification system for hazardous goods and services,
* L egidationgoverning not only compensation, but product liability, and product recall and replacement;

* International and regional co-operation for ensuring safety standards, which can be implemented
across different countries and cultures,

* Availability of easy facilitiesfor consumersto check adulteration and sub-standard goods; and
* Encouragement of consumer organisationsfor testing without the fear of libel/defamation.

One of the areas of improvement could be the monitoring of the implementation process. Consumer
organisations should have an effective role in the monitoring and implementation of the system. For this,
it isnecessary to advocate for transparency and public accountability inthe way decisionsaretaken. The
Government should also carry out adetailed study on the accidentsin all areas and other casesrelated to
consumer safety. The study should also deal with the variousActs under different Ministries and also the
possibility of harmonising these.

IV. RIGHT TO CHOICE

Theright to choice dealswith theissue of choosing between different alternatives. Theright to choice can
be defined as an assurance, wherever possible, of availability, ability and access to avariety of products
and services at competitive prices. The related issue: ‘competitive’ price, does it always mean ‘just’
(right) price? It is here that the role of institutions (by taking into account both consumers' as well as
producers’ interests), comesin, i.e. to pursue the objective of right to choice under the framework of a
“welfare state”.
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UN Guidelines

The Guidelines do not address the issue directly. It deals with its economic aspects only under its section
on promotion and protection of consumers' economic interests.

The broad objective of protecting consumers' economic interestsisto provide an enabling framework
under which consumers can obtain optimum benefits from their available economic and other resources.
Another major objective isto ensure that the providers of goods and services adhere to established laws
and mandatory standards so that consumers economic interests are not violated. Most importantly, it
statesthat the “ Government should encouragefair and effective competitionin order to provide consumers
with the greatest range of choice among products and services at the lowest cost”.

In specific terms, the Guidelines speak about the following provisions with respect to the right to
choice:

® Control of restrictive business practices;

* Goodsthat meet the standards of durability, utility, reliability and fit their purpose, and availability of
reliable after sales service and spare parts;

* Protection of consumers from unfair contracts and regulation of promotional markets and sales;
and

* Review of legidlation and enforcement of weights and measures regularly.

Present situation

In Indiathere are several | egidlative and administrative measures which provide guidelinesto consumers
regarding the type of goods and the terms and conditions under which he/she should buy, and be assured
of a fair deal. These measures also spell out the various responsibilities and duties on the part of suppliers
and the penalty/punishment for not adhering to the conditions stipul ated.

One of the most important among theseisthe Monopolies & Restrictive Trade PracticesAct (MRTP),
1969. The main objective of thisAct isto ensurefair competition among the producers aswell as service
providers. Also, the objectiveisto give consumers as many choices as possible. Furthermore, the Act also
prohibits some forms of monopolistic, restrictive and unfair trade practices. COPRA also has provisions
for dealing with unfair and restrictive trade practices.

Unfortunately, the MRTPA does not cover various other types of anti-competitive practices and has
no power to impose penalties. Thusthelaw islikely to be scrapped and anew comprehensive competition
law will be enacted during the current year i.e. 2001. The new law islikely to take care of the shortcomings.
At another level there is some opposition to the new law by several vested interests, who fedl that the
market can take care of anti-competitive practices. They are also afraid that the new competition authority
will become a super policeman thus stifling growth.

A new development in Indiaisthe formul ation and adoption of independent regul atory mechanismsin
the area of electricity, telecommunications, insurance etc. This move has resulted more from the concern
for providing apredictablelegal environment to privateinvestorsrather than for the promotion and protection
of consumer interests. However, consumer interest has been reflected in all the new laws that are being
enacted for the purpose of deregulation and privatisation. For telecom and insurance there is only one
central regulatory authority, while for electricity there is one at the centre and one each in al the states.
Onewelcome step isthat thereisaconsumer advisory council in each of these bodies, and public hearings
are being conducted on a regular basis. It is therefore expected that these regulatory authorities will
ensure fairness in each of these service sectors.

Another important law isthe Bureau of Indian Standards Act, 1986. It seeksto set up abenchmark of
high quality supported by avisible presentation. Theideaisto help consumersto makeinformed choices
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by making it mandatory on the suppliersmanufacturersto provideinformation related to product quality &
standard (1SI marks), quantity, types of ingredients etc.

Weights and measures are regulated through a central law: Weights and Measures Act, with the
industries department in most States as the state regulator. Each district also has aweights and measures
inspector to oversee that vendors and producers are using proper weights and measures. However, the
number of inspectors is very few compared to the need, with the result that the prevalence of short
weighment and measurement are the order of the day. In particular, short weighing is rampant among
small vendors who are mobile, such as vegetable and fruit sellers. Even large factories indulge in short
weighing, and never get caught.

I mplementation issues

Inadequate implementation of these lawsisdueto several factors. Firstly, amajor factor isthat of limited
information about the products. The situation isfurther aggravated by the absence of effective regulatory
mechanisms, both in product aswell as utility sectors.

The second drawback is that often people have pre-conceived notions regarding the outcome of any
decision process. Thirdly, the Indianindustry ismostly engagedin price competition, not quality competition,
whichisan essential factor for consumers' satisfaction and value for money. Fourthly, very oftentheright
has not been properly implemented mainly because of lack of knowledge on the part of consumers.
Finally, consumers are also responsible for the lack of implementation. Thisis dueto apeculiarity of the
majority of Indian consumers; they want their rights, but at the sametimethey shirk their responsibilities.

Steps towards improvement

In order to improve the situation/system, policy interventions are required in three areas. availability,
information and regulation. By availability wemean theremoval of constraintslike hoarding, black marketing
etc., and ensuring fair play in business.

Secondly, there should be correct information about the product so that the consumer can make afree
andfair (informed) choice. Midleading advertisements shoul d be declared an economic and moral offence.
On regulations, an effective competition policy isrequired to protect consumers economic interest (and
alsofor publicinterest), particularly in thiseraof globalisation. It isawelcome move by the Government
of Indiato formulate a new competition law.

Making avail able unlimited goods and thereby providing avariety of goodsand servicesto consumers
is not the first best solution. That isto say that unregulated competition does not automatically protect
consumers' interests. Therefore, an effective regulatory mechanism is required to protect, enforce and
execute the policies in such away that consumer welfare is maximised. Therefore, the role of the state
and the market should be complementary in nature and not a substitute for each other.

Intheareaof enforcement of laws, consumer participation isan effectiveway forward. The government
needs to ensure that the consumer movement is bolstered with resources, which need not necessarily
come from the treasury.

V. RIGHT TO INFORMATION

Consumers should have theright to be informed about the quality, quantity, potency, purity, standard and
price of goods or services, so as to make the right decision and protect themselves against abusive
practices. Besides this, consumers should also have the right to access information related to public
affairs, which are dealt with by the government and its agencies.
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UN Guidelines

The UN guidelines contain the right to information to consumers under various themes on consumer
protection. The Guiddinesaso call for necessary legidation relating to diffusion of information on consumer
protection.

Thefollowing provisionsare mentioned in the Guiddlineswith regard to consumers’ right to information:

* Government should encourage al concerned to participate in the free flow of information on all
aspects of consumer products

* Information should be availableto consumers on the proper use and risks associated with consumer
products

* Information on weights and measures, prices, quality, credit conditions and availability of basic
necessities

* Information on available redress and other dispute-resolving procedures

Present situation

Likemost of therights, theimplementation of thisright isbeing done through constitutional, legidativeand
administrative provisions. Variousinterpretations of Article 19(2) of the Constitution of India, clearly state
that there should be adefinite policy or uniform guideline on the part of the state to help consumers make
an “informed choice”. Furthermore, provisions regarding the right to information are there under the
Consumer Protection Act, 1986; the Monopolies & Restrictive Trade PracticesAct, 1969; the Standards
of Weights and Measures Act, 1976; the Bureau of Indian Standards Act, 1986 etc.

The Department of Consumer Affairs has taken certain steps to provide information to the public.
Among the measures taken are the publicity campaigns through published materials, TV serias and
documentaries and also the encouragement of consumer organisations to conduct awareness generation
programmes. Onevery good and forward looking strategy isto establish consumer information centresin
all districts, to be operated by avoluntary consumer organisation or the district council established under
the panchayati raj system. These centres are being hooked up with the Government of India’'s National
Informatics Centre, thus providing access to myriad information stored in the government archives.

A Bill on the Right to Information is pending before Parliament for enactment. It was to have been
placed during the Winter Session of Parliament and subsequently in the Monsoon session in 2000. No
decision has been taken yet regarding this. However, the bill in the existing state has certain anomalies.
Some of the State Governments have already enacted their own freedom of information laws and
regulations.

I mplementation problems

Implementation problemsare dueto severa factors. Themost important istheinter-play of many ingtitutions/
Ministrieswith little co-ordination. Without any comprehensive regulation or definite guidelines (covering
all products and services), consumers are not able to make proper use of the information provided.
Another major problem isthe poor dissemination of information dueto the lack of effective institutional
mechanisms. This particularly affectstheilliterate and disadvantaged consumers.

Possible solutions

The Government or concerned agencies should be able to disseminate information in simple language
including local languages. Consumer organisations have agreater roleto play in seeking information from
the government and other related bodies involved in public affairs/development for the benefit of the
consumer, more particularly at the grassroot levels.
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Thefollowing legidative and administrative measures are to be considered for the proper implementa-
tion of theright to information:

* Strengthen thelegislation on mandatory |abeling/information on both consumer productsand serv-
ices.

* Governmentsat the national, sub-national and local levelsto provide resources and mechanismsfor
developing effective delivery of user-friendly information to not only literate but also illiterate
consumers.

Governments should empower consumer organisations to carry out the task and also encourage the
mass mediato allocate time for consumer information.

VI. RIGHT TO CONSUMER EDUCATION

The right to consumer education means the right to acquire the knowledge and skills to be an informed
consumer. It is easier for the literate to know their rights and to take actions to influence factors which
affect consumers decisions. This is not to say that illiterates are ignorant but they are certainly at a
disadvantage, as they cannot read on their own.

UN Guidelines

According to the Guiddlines, governments should encourage the devel opment of general consumer education
programmes, bearing in mind the cultural traditions of the people concerned. Theaim of such programmes
should be to enable people to act as discriminating consumers, capable of making informed choices of
goods and services and conscious of their rights and responsibilities. In developing such programmes
special attention should be given to the needs of disadvantaged consumers.

Thefollowing provisionsare mentioned in the Guidelines:
* Introduce consumer education in the basic curricula of the education system;

* Governmentsto develop agreater number of consumer education programmes in the mass media
aimed at rural and illiterate consumers.

® Businessto undertake/participate in factual and relevant consumer education programmes; and

* Governmentsto organise training programmes for teachers, consumer organisations, mass media,
professionals, etc.

Present situation

At present there is no clear-cut policy in Indiawith respect to consumer education. The Union and State
Governments have accepted the introduction of consumer education in school curriculum. The National
Council of Educationa Research and Training (NCERT) isworking on devel oping asyllabus and textbooks
on consumer education. ThelndiraGandhi National Open University (IGNOU) hasdevised asyllabusfor
distant education on consumer protection.

Furthermore, the Government of India, through the Consumer Welfare Fund, has made provisionsto
fund consumer education programmes undertaken by consumer groups or the state governments. It isto
be mentioned here that the role of the press is vital for educating the consumers. Today, most of the
leading Indian periodicals carry regular consumer columns, while television channels also have regular
consumer programmes.

Despite various measures taken by the Government and several consumer organi sations, the majority
of the consumersaretill not fully aware of all the consumer protection legidlationsand itsimplementation
mechanisms.
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Reasons for lack of awareness

Besideshaving alow ratio of literacy, high incidence of poverty etc., even thewell to do consumersdo not
appear to be very concerned about consumer protection laws and as such for the need to fight for their
rights. This is because of many reasons. One of them is the severe apathy on the part of this group of
consumers. Another reason isthelack of faith in the system, whether judicial or administrative. Thethird
and most important factor is the lack of awareness about consumer issues, which reflects the poor
Situation of consumer educati on/information dissemination.

Consumer education in India faces the universal problem of matching limited resources against an
infinite need. Furthermore, inalarge country like India, with amultiplicity of languages, the problem s of
alarger dimension. Apart from the problem of resources, there is al'so lack of planning in developing a
comprehensive curriculum for consumer education.

Besides all this, educating consumers requires time, personal dedication, professional skillsetc. The
consumer movement in India has also not been able to penetrate into the rural areas in the desired
magnitude. But the good news is that in many States the efforts to educate consumersin rural areasis
going on very strongly. The problem iswith the sheer size of the need, which cannot be matched with the
limited resources of the voluntary consumer movement.

Possible solutions

The general consumer education should be need-based. It should attempt to teach avalue system, which
goes beyond acquiring skills, wise use of money and possessions and effective complaining. Such a
programme might include care for the environment, duties and obligations as well asrights, concern for
the disadvantaged, and an awareness of thefinite resources of the economy. Thiswould require motivation
on the part of different players: business executives, bureaucrats, planners, teachers, students, consumer
organisations etc.

Thefollowing administrative and | egidl ative measureswoul d be necessary for effective implementation:

® Consumer education programmes through co-operation with other branches of the Government
like the Department of Education and the business chambers;

® Specific consumer education resource books, particularly for children and women; pictures and
sketches may be incorporated for easier understanding;

* Budgetary provisionsand institutional mechanismsto be provided to conduct training on aregular
basis; and

® Consumer organisations and other NGOs areto be provided resourcesto carry thisout effectively,
besidesinvolving thetarget beneficiariesin planning and implementing the programmes;

The Department of Consumer Affairs should monitor and eval uate the existing mechanisms, including
the present Consumer Information Centres regarding their effectiveness as well as constraints. For
this astudy could be conducted by an independent agency.

VII. RIGHT TO REDRESSAL

The socio-political dimension of theissue stemsfrom thefact that in astratified society (polity) likelndia,
vulnerabl e sectionsmay not havereal accessto justice. Thisright includestheright to receive compensation
for misrepresentation of shoddy goods or unsatisfactory services and the availability of acceptableforms
of legal aid or redress for small claims wherever necessary.
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UN Guidelines

The Guiddines provide aframework for governmentsto use in elaborating and strengthening consumer
protection policies and legislation. One of the major objectives of the Guidélines is that governments
should establish or maintain legal and administrative measures to enable consumers to obtain redress
through formal and informal procedures that are expeditious, fair, inexpensive and accessible. Another
objective is to encourage all enterprises to resolve consumer disputes including advisory services and
through informal complaint handling mechanisms. Thethird objectiveisthat theinformation on available
redress and other dispute resolution procedures should be made avail able to the consumers on aregular
basis.

What is the situation In India?

In India, until the Consumer Protection Act (COPRA) was enacted in 1986, consumers had to rely upon
anumber of legislations but none provided an effective remedy against violation of their rights. COPRA
was designed with the specific purpose of protecting consumers' rights and providing a simple quasi-
judicial dispute resolution system for resolution of complaints. The purpose of the Act is to take the
system of redressal to the peoples’ doorsteps.

Furthermore, COPRA envisages the establishment of Consumer Protection Councils at the Centre
and in the states whose main objective isto promote and protect the rights of consumers. These Councils
are advisory bodies and meet once a year with a generalised agenda. Under COPRA,, three-tier quasi-
judicial machinery at the National, State and District |evels has been established. Apart from the COPRA,
redressal mechanisms are incorporated under the MRTP Act, 1969, Indian Arbitration Act, 1940, and
through complaint mechanisms provided by various businesses. However, despite the existence of sucha
holistic law, the situation in India (with respect to consumers’ redressal), is constrained with problems
(like delaysin judgement, non-compliance with ordersetc.).

I mplementation issues

Thefirst and foremost problem isthat most state governments do not evince the requisite enthusiasm and
atentionin promptly implementing the provisions of COPRA by carrying out their mandatory obligation of
establishing District Forumsand State Commissions. Secondly, even with the existence of ajustice delivery
system, the system is plagued by systemic problems resulting in inordinate delays. Apart from these,
consumers are a so reluctant to make use of theredressal system. One major reason isthe non-availability
of proper guidance from voluntary consumer organisations and fear of exploitation by lawyers.

Lately theredressal system has become overloaded with inordinate delaysin taking decisions, including
at the point of admission of acomplaint. The consumer courtsare becoming likecivil courts, with presidents
(judicial members) asking for a more formal approach. Equipment and facilities are al'so a problem in
many cases. Sometimes these forums have even asked complainants to engage lawyers, even wheniit is
not really required. There have been instances when the National Commission has taken more than five
years to decide cases. Recently, the National Commission was referring cases for arbitration and the
Supreme Court had to interveneto curb thisillegitimate practice. All thesefactorshaveresulted in frustration
among the consumers.

The appointment of membersisanother problem. In the past, memberswere appointed on the basi s of
their connections rather than merit. Now the system hasimproved substantially due to an amendment in
the law requiring a selection committee to appoint them. Advertisements are also being released for
better selection. However, due to very poor compensation packages, good people are not attracted to
these positions. In the case of retired judges or civil servants wishing to be appointed, it is not such a
problem because the allowances that they get are in addition to their pensions. However, in many cases
the appointments of the State Commission Presidents do not last for more than two years on an average,
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when they are actually required to bein office for five years or upto the age of 65, whichever is earlier.
Thereis alackadaisical approach in selecting such people.

Possible solutions

Accordingto Section 2 (1) (d) of COPRA, the definition of consumer islimited and restricted in its scope
and ambit. In awelfare state like India, the government is the biggest provider of services, especialy to
the poor. These servicesinclude health care and municipal services. The exemption of these services, on
the ground of want of consideration, resultsin the defeat of the purpose of theright to redressal. Therefore,
the definition of the word ‘ consumer’ should be inclusive to encompass all such services so asto enable
consumers’ access to justice.

Secondly, there should be a product liability law to save consumers from their harmful effects, and
from the necessity to prove a‘defect’ in the product and the ‘ negligence’ of the manufacturer. Such alaw
should relieve consumers from the abligation of establishing negligence. The burden of proof should be
reversed to the defendant.

Thirdly, there should be speedy redressal of cases. Three things have to be done on a priority basisfor
thispurpose: improvetheinstitutions, upgrade the quality of the personnel and simplify the procedures.

Inorder to fulfil the objective of effective consumer redressal, thefollowing legid ative and administrative
measures are to be taken:

* Strengthen the existing forums for consumer disputes;

* Adopt legidation for alternative dispute resol ution or binding arbitration;

* Co-regulationwith mandatory participation of publicinterest groups;

* Encourage businessto establish ombudsman schemesto avoid costly and time consuming litigation;
* Businessto establish consumer cells under their Chief Executives;

® Chambers of Commerce should pursue and establish:
= Voluntary codes;
= Consumer complaintscells;
= Voluntary arbitration mechanisms; and
= |nformation dissemination mechanismsfor publicising these measures.

VIII. RIGHT TO REPRESENTATION

The right to representation (to be heard) means the right to advocate consumers' interests with aview to
receiving full and sympathetic consideration in the formulation and execution of economic and other
policies, which affect consumers.

Thisright includestheright to representation in the Government and in ather policy-making bodiesas
well astheright to be heard in the devel opment of products and services before they are produced or set
up. In other words, the right to representation is a right as well as a responsibility on the part of civil
society to ensure that consumer interest prevails.

UN Guidelines

The Guidelines suggests various measures with respect to theright to representation. Firstly, governments
should facilitate the development of independent consumer groups. Secondly, opportunities are to be
provided to consumer groups for presenting their views in the decision-making processes (to speak on

xxiv / State of the Indian Consumer %A K CUTS



behalf of consumers). Therefore, the broad abjective of the right to representation isto protect consum-
ers, particularly the disadvantaged ones, from systemic problems.

Present situation

In order to facilitate the process of representation, the government has set up different Parliamentary
Committeesaswell asrepresentation mechanismsin various Departments. Both the Houses of Parliament
have Petitions Committees and petitions on public issues may be presented to each or any one of them.
The Committee also considers representation, including letters and telegrams from individuals and
associations, which are not covered by the Rules, in relation to the petitions and then gives directionsfor
disposal.

The second important representation mechanismisthat of complaintsto the Government Departments
(under Article 350 of the Constitution of India). The Directorate of Public Grievances handles complaints
that are addressed to the Central Government. Thirdly, any individual or association can seek remedies
through representation by filing writ petitionsin the Supreme Court or inthe High Courts. Fourthly, there
is the proposal to introduce the Freedom of Information Bill, 2000, which will facilitate the process of
representation. Finally, consumer and other groups are using their right to representation as members of
various Committees of the Government.

However, here again the problem isthat of over-burdening the justice delivery system, and the apathy
of the government machinery to hear peoples concerns.

I mplementation Problems

A major problem related to representation is because of the corruption in the system itself. Corruption
leadsto unnecessary delaysin obtaining justice. Secondly, thereisalack of effective co-ordination between
different consumer organisations to ensure proper representation. The third mgjor factor is the lack of
proper handling of different representations. The apathy and lack of coordination between different
administrative Departments towards consumer causes also adds to the problem.

Possible solutions

There should be a balance between the supply of and demand for justice. Secondly, the administration
should be effectively trained to handle situations, asand when they arise. Thirdly, there should beasimple
and holistic law to provide theright to representation, covering the entire gamut of theissue. Fourthly, and
most importantly, consumer organi sations should i ncrease co-operation among themselves and other NGOs
to make speedy and effective representations on important issues.

Thefollowing legidative measures are necessary for proper implementation of theright to representation:

* Strengthen the legidative intent and resource requirements to ensure the development of an
independent consumer movement;

* Constitutional provision isrequired not only for access to information but for representation as a
fundamental right of citizens; and

* Mandatory consumer impact assessment and consultation in every area of governance where
consumer interests areinvolved.
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IX. RIGHT TO HEALTHY ENVIRONMENT

Resources used in the production and consumption of goods and services should be utilised in a healthy
and ecologically sound manner. Thisisthe rationale behind the right to healthy environment. Consumers
can ensure their right to healthy environment through redressal and information.

Inactual practice, bothintheformulation of law and the actual application of it, thereisagreat deal of
complexity. Therefore, theissue hasto belooked at from two different dimensions; quantitative aswell as
qualitative.

UN Guidelines

As per the Guidelines, Governments should adopt measures relating to use, production and storage of
pesticides and chemicals. Governments should also ensure the inclusion of health and environmental
information in the labeling of pesticidesand chemicals. The Guidelinesonly spoke about thesetwo issues,
when there are scores of other issues that affect a consumer’s right to a healthy environment. The
Guiddineshave now beenrevised to include guidelinesfor sustainable consumption. The elaborate mention
of these in the Guidelines now lists out both the rights and responsihilities of the consumer. However,
these are yet to be incorporated in government policy and/or legal measures.

Present situation

The Environment Protection Act, 1986, besides other Acts, is the most comprehensive measure with
respect to the right to healthy environment. This Act provides the guidelines for the management of
hazardous wastes etc., e.g. safety report, safety audit etc. The other main environmental legidations
include regulation of pollution of water, air and soil. Following the Bhopa Gas Tragedy, thereisalsoalaw
that definesthe publicliability of apolluter. However, when it comesto implementation the effectiveness
of the laws gets diluted.

I mplementation problems

Onereason for ineffectiveimplementation isthe multiplicity of laws, whichin turnleadsto amultiplicity of
administrative mechanisms, corruption and lack of resourcesto implement the lawsfaithfully.

Furthermore, implementation ineffectiveness is accentuated due to the confusion regarding its
interpretationinlegislation and thosein caselaws (judiciary). Thethird important reasonislack of awareness
onthepart of consumersregarding the hazardous nature of pesticidesand chemicals. Thefourth important
reason isineffective training of the people responsible for ensuring a healthy environment.

Possible solutions

One way to improve the situation is through enactment of sub-ordinate legisation under the broad
purview of the EPA, 1986. Another effective way is to train the government officials dealing with
environmental issues. Thethird routeisthrough the creation of adecentralised institutional framework for
diffusion of information to consumersat large.

To achieve these objectives, the following measures should be adopted:

* Strengthen legidation relating to regulation and control of pesticides and chemicals, including
preventative and compensatory provisions,

* Mandatory labeling and education programmes obliging manufacturersto notify any hazardsto the
Government and users;
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® Education programmes for users of pesticides and chemicals; and

* International co-operation in the regulation of trade in banned/severely restricted pesticides and
chemicals.

X GENERAL CONSUMER ISSUES

Fromtheforegoing discussionitisevident that in Indiait isnot the legislative measuresthat arelackingin
providing the consumer with the mechanism or the enabling environment for protecting the variousrights
we have discussed, though in certain cases somekind of legislative measures are required. The challenge
isin the strengthening of the administrative mechanismsin implementing such measures, with incentives
for the enforcement officials so that they perform their duties without being influenced or handicapped
due to lack of resources.

The government should necessarily revamp the entire public distribution system in the country. It
should ensure that the poorest, i.e. below the poverty line (BPL) population gets the maximum benefit
from the PDS system. The Central Government should be able to devise a system such that the State
Governments are ableto lift their quotafrom the FCI and also ensure that that the food reaches the poor.
Where the State fails, the Central Government should directly allocate/purchase the food grains for the
States, and accordingly adjust the amount from the central allocation of funds.

The FCI may be permitted to buy food grains from the market rather than at a pre-determined price
fixed by the Government, and that too because of the pressuresfrom therich farmers’ lobby. The FCI has
to bring down the economic costs by areduction in administrative and storage & handling costs.

The Central Government, depending on the situation, should intervene whenever the movement of
essential commodities is stopped by certain states. Punishment to hoarders, black marketers and food
adulterers of essential commaodities should be made more severe and the penalty should be imposed in
such deterrent amounts that it acts as a great disincentive for perpetrators. For this purpose, the judicial
machinery has to be strengthened. Provision for special courts may be necessary to deal with such
situations and to have expeditioustrials.

In al other basic need issues like health, education, etc. the involvement of the community isamust.
Unless people are empowered or motivated to take part in the development process, the government
programmes are not likely to succeed. There are many good examplesin certain pockets of Indiaregard-
ing this. These may be studied and accordingly replicated in other parts of the country with certain
modificationsto suit local requirements and needs. However, the basic question is how to remove corrup-
tionfrom the system, or atleast minimiseit, and how to strengthen the government machinery. How dowe
ensure that the bureaucrats dealing with such issues, particularly at the micro level, are committed to do
the work they are required to do?

One of the most important issues regarding consumers is the right to education? Do the mgjority of
consumersreally know about their rights? Do they have information asto whom they should approachin
case thesesrights are violated? Though the Department of Consumer Affairsistaking some stepsin this
direction, theresult isnot very impressive. A strong consumer movement, which seemsto belacking, is
necessary in the country for this purpose. Enough money is available with the Consumer Welfare Fund,
and appropriating similar sources of credit can generate similar types of funds, which do not belong to the
excheguer. Real action is needed at the grass root levels. Local consumer groups should take out a
monthly factual sheet on the activities in their local areas. Local newspapers have become a cause of
worry to politicians who don’t bother about big newspapers as the former have a more defined local
coverage.

There has to be a concerted effort in establishing consumer organisations at the block level, which
would permeate the consumer protection culture to the grass roost. In the state of Rgjasthan, CUTS is
involved in establishing consumer groupsin all the 238 blocks by the year 2003. Till now morethan half the

H2H ¥ CUTS Executive Summary / XXvii



blocks have already been covered, while systematic efforts are being made to meet the target. Effortsare
also being made to make them self sufficient, so that they can be more effective.

The members of the consumer courts, particularly the non-judicial members, should be given training
similar to that given to the food inspectors and other Government officials, but thesetraining programmes
need to be organised by professional groups. VVoluntary consumer organi sations should also be given such
training, particularly in taking samples of food and other items of daily use. They should be trained in
testing etc. aswell. The consumer organisationsin turn should provide and disseminateinformation to the
people at large. The Government should also conduct a study regarding the present state of consumer
education and effectiveness of the various consumer education/information measures including that of
the role of consumer organisations.

Consumer education should be made compulsory in schools. A suitable curriculum should be devised
for different classes. Many consumer organisations have already done some work in this area, which
needs to be further bolstered. The students should be educated not only through classroom lectures but
also through real examples. The teaching methods should be participatory in nature. For this purpose, the
training of teachers, particularly of those belonging to the rural schools, becomes very important. The
teacher training ingtitutes should also have a syllabus related to consumer education.

Followed by consumer education is the right to information, more particularly information related to
various laws and institutions, which have a bearing on consumers on aday to day basis. The draft bill on
the right to information has several drawbacks, which need to be addressed before the bill is adopted as
alaw.

One of the most important rights of the consumersistheright to redressal. Mgjority of the consumers
are not sure as to whom they should approach in case the service providers or the suppliers of goods are
taking them for aride. For this purpose, the existing consumer courts need to be strengthened.

The Presidents of any consumer courts, whether at the National, State or District levels, should hold
officefor aminimum of fiveyears. In any caseit should not be less than three years. Preferably, asitting
judge who has more than five years of service left before retirement should be appointed. The judges
should be provided all kinds of facilitiesas are givento their counterpartsin acivil court, so that they are
not hamstrung in providing redressal. Most importantly, they will need to undergo a psychological test to
see how open they are to new ideas, otherwise the consumer courtswill suffer and the consumerswill not
get speedy justice.

The Act empowers the State Governments to set up a number of courts for speedy disposal of com-
plaints. The number of consumer courts could be decided based on the number of pending cases in the
districts or in the State. The process of new appointments in the consumer courts should start well in
advance, i.e. at least three months before any incumbent’s term ends.

Advocates/lawyers should not be allowed to appear on behalf of the disputing parties. Accordingly, the
Advocates Act needs to be suitably amended. It has been observed that due to the delaying tactics of
advocates many cases have been pending in the consumer courts. The consumer courts are set up for
speedy trials and all the members should be competent enough to deliver their judgement based on the
COPRA.. Otherwise, the whole issue of providing fair and speedy justice will remain just on papers, as
has been seen in recent years.

All the above issues can be implemented usefully if the consumer movement getsinvolved seriously.
The better-educated persons/consumersin society should also raise their voices and fight for the desired
changes. Unless the consumers raise these issues, either through active participation in consumer
organisations or through other groups, the question of the rights of consumerswill only remain textbook
material.
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1
Right to Basic Needs

1.1 INTRODUCTION
1.1.1 Curtainraiser

Theright to basic needsisthe most crucial and fundamental of all rights. It envisagesarange of instruments
for the survival of ahuman being (consumer) and seeksto ensure aminimum standard of living necessary
for human dignity.

However, it is neither correct nor legitimate to interpret ‘survival’ or the ‘survival of the fittest’ of
social Darwinism. Adhering to such a notion would exclude a large section of the population from the
domain of socio-economic development. In other words, fulfillment of basic needs is necessary for
participatory human development; not only in the sense of growth with equity but in growth through

equity.

1.1.2 Basic needs—A brief overview

Basic needs can be defined as the essential requirements for ahuman being's dignified living, and those
that assureintegrity and unity among themselvesin alarger society. Theright to basic needsisfundamental
for attaining social, economic and palitical justicein acivilised society.

Article 25 of the United Nations Declaration of Human Rights states. “Everyone has the right to a
standard of living adequate for the health and well-being of himself and hisfamily, including food, clothing,
housing, medical care and necessary social services.”

Apart from the human rights aspect, basi c heeds have arel ationship with economic and civil rights. The
economic dimension of basic needsis related with the perspective of participatory development. A large
section of population may beleft out of the devel opment process unless they have accessto basic needs.

Furthermore, the right and access to basic needs are required for social mobility within the social
structure, particularly in a stratified society as that of India. An indicator of a stratified society is the
exploitation of the poor by the rich, and the perpetuation of this exploitation is due to the existence of
poverty, illiteracy, superstition, ignorance and indifference among the people. In such a society, vertical
social mobility is amost non-existent, and hence it is necessary to build up horizontal social mobility
through the assured satisfaction of basic needs of life.

1.1.3Why basic needs?

The answer to this question lies at the heart of the debate on poverty eradication. In the 1950s and early
1960s (during the first phase of the post-colonial era), the economic literature on poverty eradication was
dominated by theinverted-U hypothesis of Simon Kuznets (1955). According tothishypothesis, withthe
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growth of an economy, incomeinequality will initialy rise and then will gradually decrease over aperiod
of time.

Thus, the hypothesis was based on the concept of relative poverty, i.e. the relative distribution of
income (and hence, income inequality) between different groups within an economy. In other words, the
approach towards poverty eradication was based on measures that raise the real incomes of the poor by
making them more productive so that the increased purchasing power of their earnings enables them to
acquiretheir basic needs.

Inthelate 1960sit wasrealised that the problem of poverty in devel oping countries cannot be resolved
by looking only at the relative distribution of income. It was because of thisthat the concept of * absolute
(structural) poverty’ started gaining significance.

Inthe beginning of the eightiesthe ‘ basi ¢ needs approach’ started gaining wider acceptance. According
to Streeten et al (1981), theincome approach (i.e. effortsto make the poor more productive) isincomplete
and partial as compared to the basic needs approach, for the following reasons.

(1) Somebasic needscan besatisfied only, or more effectively, through public services, through subsidised
goodsand services, or through transfer payments. Therelevant question iswhether the poor havethe
capability to access those services through increased income generation. The basic needs approach
distinguished itself by investigating why these services have often failed to reach the groupsfor whom
they wereintended, or were claimed to beintended, and why they have often reinforced inequalitiesin
the distribution of income.

(2) Consumers (both rich and poor) are not equally efficient in satiating their needsin the area of nutrition
and health. Thisinequality isall the more highlighted when individual s are experiencing an upward
shiftintheir incomelevels, and simultaneously moving up verticaly (for example, from subsistence
farming activity to an industrial one).

(3) Themanner inwhich additional incomeisearned may affect nutrition adversely. For example, more
profitable cash cropsmay replace cheap and inferior cropslike milletsthat are grown for consumption
inthefamily.

(4) Thereisthe problem of mal-distribution within households. For example, women and childrentend to
have alower proportion of their needs met than do adult males.

(5) A substantial proportion of the destitute are sick, disabled, aged, or orphaned. Their needscan only be
met through transfer paymentsor public services, sincethey areincapable of earning. Thisgroup has
been completely ignored by theincome or productivity approach.

(6) Theincome approach pays attention to the choice of technique but has neglected the meansto provide
for appropriate products. This leads to awrong choice of the final product mix, i.e. the product mix
may cater to the demand of only a small section of the population. An essential feature of the basic
needs approach is to choose appropriate final products and produce them by using appropriate
techniques.

(7) Theincome approach completely ignorestheimportance of non-material needs. Non-material needs
(e.g. participation in the devel opment process) areimportant not only intheir own right but asinstruments
for meeting some material needs more effectively, at lower costs, and in ashorter period.

1.1.4 Indicator s of basic needs

Basic needslike hedlth-care, education etc., can be achieved by various combinations of growth, redistribution
of income and assets, and restructuring of production. When one talks about the indicators of basic needs,
it isthe composition of production or its beneficiaries, rather than theindices of total production or income
distribution, which is of principal concern. It is because of these factors that one needs to consider an
indicator, or aset of indicators, by which deprivation can be judged and measured, and policiesdirected at
itsalleviation/eradication can beinitiated and monitored.
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After having debated about the imperative of using indicators, it is necessary to look for the types of
indicators. Are we looking at the inputs or the results as indicators for measuring the fulfillment of basic
needs? A simpleexamplewill de-mystify the concept.

Suppose we want to measure the fulfillment of a basic need—say health-care. This can be done by
looking at inputs like number of doctors per thousand persons, average number of persons served by a
primary health centre etc., or by looking at the results, such as infant mortality rate, life expectancy at
birth, etc.

If one usestheinput-based indicatorsit defeatsthe very purpose of looking at theissue of basic needs.
There are at least two reasonsfor this (remember the example of measuring health).

Firstly, the number of doctors does not indicate the distribution of these doctors or the degree of their
specialisation. In other words, distribution of resources (here, number of doctors) may be highly skewed.
Secondly, and moreimportantly, eveniif they are perfectly distributed, what isthe guarantee that they will
discharge their responsibilities and duties? On the other hand, indicators like infant mortality rate or life
expectancy at birth indicate the degreeto which the basic need of health-care has been fulfilled rather than
only looking at the resources expended.

However, input measures also have their own use. By examining them, one can get an idea of the
government’sintentions, commitment and effortsto provide public services. In other words, for purposes
of ng policiesand monitoring performance, both sets of indicators areimportant. Another important
use of input measuresisthat they can beused asa‘good’ proxy when appropriate output (result) measures
cannot be readily found.

To sum up, the discussion on the right to basic needs focuses on the alleviation of poverty through a
variety of measures rather than mere re-distribution of income, or increasing the level of productivity of
the poor. In simplewords, such achangein focus supplements attention to how much isbeing produced, by
also looking at issues of what is being produced, in what ways, for whom, and with what impact.

Thenext important step isto identify the elements of the basic needs basket. At the outset, it needsto be
mentioned that the basket is not exhaustive, i.e. over time more and more elements are being added to it.

1.1.5Basic needs—TheCharter of Consumer Rights

TheUN guiddineshave specified threeareasin relation to basic needs (Box 1.1). However, the Charter
of Consumer Rights drafted by Consumers International (formerly the International Organisation of
Consumer Unions), has identified six types of goods and services that come under the purview of basic
needs. In the goods category, there are two: food and clothing. Healthcare, drinking water & sanitation,
shelter and education arein the service category. For any society, it isnecessary to add two more essential
services-energy and transportation- in the domain of basic needs.

Box 1.1: UN Guidelines on Right to Basic Needs

® Ensure food security;

* Improve the quality and appropriate use of pharmaceuticals through an
integrated national drug policy; and

® Develop, maintain and strengthen national policies to improve the supply,
distribution and quality of drinking water.
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After theidentification of the elements of the basic needs basket, it is hecessary to look at theindicators
of those elements (Box 1.2).

Box 1.2: Indicators of Basic Needs

Elements Input-oriented Result-oriented
1. Food Per capita availability Calorie supply as percent of
requirements
2. Clothing Per capita availability o
3. Health care Population per Life expectancy at birth
Primary Healthcare Centre
4. Drinking water Households with safe drinking water Infant mortality rate
& sanitation Households with toilet facility Do
5. Shelter Population per household Percentage of households
living in kutchha houses
6. Education Institutions per sqg. km. Literacy rate
7. Energy Per capita consumption Households with electricity
8. Transportation Road length per sqg. km. Surfaced road as percent

of total road length

1.1.6 Present situationin India

Intheearly 1970s, there had been ashift in the devel opment doctrine—from trickle down to that of ‘ basic
needs . It was recogni sed that there was no effective socia security system for the bottom 20 percent of the
population. The 42nd Amendment (1976), to the Constitution of India, incorporated the word ‘ socialist’
inits Preamble. However, eventoday, the performance of Indiain providing the basic needs of lifeisnot up
tothe mark. Infact it is quite dismal as can be observed from Table 1.1.

The concern for the issue of consumer protection (especially regarding the fulfillment of the right to
basic needs) in India, got sharpened due to the following stipulations under the 20-Point Programme
announced in 1976.

® Bring essential consumer goods within easy reach of the poor;

® Restructure the distribution system so that subsidies reach the most needy;
® Strengthen the public distribution system; and

® Buildaconsumer protection movement.

The basic objective of the 20-Point Programme was eradication of poverty. However, though some
progress has been made in realising that goal, a vast population of Indiais still living below the poverty
line. Table 1.2 provides state-wise (major states only) and area-wise (rural and urban) data on population
below the poverty linein 1973-74, 1993-94 and 1999-2000 as per the estimates provided by the Planning
Commission.

Therehasbeen adrastic fall in the poverty ratio from 54.9 percent in 1973-74 to 22.1 percent in 1999-
2000 at the all India level as per the Planning Commission estimates. This seems to be a miraculous
achievement. However, the estimation of the poverty ratio by the Planning Commission has been criticised
by many economists.
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Table 1.1: Indicators of Basic Needs in India
Indicator Unit Year Year
Food grain availability Kg/annum/capita 1997-98 223 1983 191
Fabrics Sqg. Mts/annum/capita 1997-98 26.9 1981 16.1
Households living in pucca houses Percent 1991 41.6 1981 32.7
Households living in kutcha houses Percent 1991 27.4 1981 34.0
Primary health centres Population/unit 1995 28225 1991 27942
Hospital beds Population/bed 1995 874 1991 1036
Households with safe Percent 1991 55.9 1981 26.3
drinking water
Households with toilet facility Percent 1993 12.0 1991 8.84
(Rural) (Rural)
1993 62.2 1981 57.44
(Urban) (Urban)
Primary education institutions Pupil/institution 1992-93 177 1980-81 149
Institution/sq. km 1990-91 0.17 1980-81 0.15
Middle level educational institutions Pupil/institution 1992-93 215 1980-81 174
Institution/sg. km 1990-91 0.05 1980-81 0.04
Households with electricity Percent 1997-98 42.3 1980-81 14.3
Electricity consumption kilowatts/capita 1997-98 322 1980-81 175
Road length Km/sq. km 1996-97 0.73 1980-81 0.45
Un-surfaced road/total road Percent 1996-97 54.1 1980-81 435
Note:* Data for triennium ending 1998 and 1996 are taken; # Primary as well as community health centre, and only rural
population is considered; $ total population is taken; @ total generation is taken as electricity consumption.
Source: Basic Statistics Relating to State of Indian Economy, Centre for Monitoring Indian Economy, September 1994 and
March 2000
Basic Statistics Relating to Infrastructure in India, CMIE, March 2000
Statistical Outline of India 1998-99, Tata Services Ltd, Department of Economics and Statistics, Mumbai.

Though there has been an achievement (not to talk about the problem of estimation) intermsof poverty
reductioninthecountry (indirectly reflecting improvement in the basic needs of the population), theincidence
of poverty remains one of the highest in the world.

It would be useful to arrive at a composite index to rank the states in terms of fulfilling basic needs.
However, as discussed in section 1.1.4 about the result achieved through application of inputs not being
availablein certain cases, devel oping acompositeindex may not reflect atrue picture.

Instead of looking at acompositeindex, a better alternative isto narrow the range of indicatorsto one
or two indicator(s), which are closely related to other indicators of basic needs. Life expectancy at birth
may be one such indicator. In India, during the period 1981-88, life expectancy at birth was 56 years. As
of today, it is 64 years—not much progressin the last decade!

Till today, thereis no over-reaching policy in Indiato addressthe issue of basic needs and theright to
basic needs, holistically. Holistic policy, however, does not mean centralisation of the issue. By holistic
policy wemean abroad macro direction to the problem within the framework of Indian national culture, to
be implemented at thelocal level, and by local authorities, viz. indicative planning.

Theframework of Indian national cultureisdefinedin the Chapters on Fundamental Rightsand Directive
Principles of State Policy of the Indian Consgtitution. In sum, the concept of basic needs and the right to
basic needs have holistic as well as multi-dimensional perspectives and, therefore, the issue should be
approached from different viewpoints, keeping in mind the cultural and societal diversity inIndia

The figures in Table 1.3 indicate some basic indicators across the states in terms of achievement of
minimum needs, Thereisquitealot of variationsin termsof variousindicators. Since most of these needs
fall under the State Governments, some states have done much better than others as the table shows.
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Table 1.2: Incidence of Poverty
Unit: In percentage
State 1973-74 1993-94 1999-2000
Andhra Pradesh 48.9 22.2 15.77
Assam 51.2 45.0 36.09
Bihar 61.9 55.0 42.60
Gujarat 48.2 24.2 14.07
Haryana 35.4 25.1 8.74
Karnataka 54.5 33.2 20.04
Kerala 59.8 254 12.72
Madhya Pradesh 61.8 42.5 37.43
Maharashtra 53.2 36.9 25.02
Orissa 66.2 48.6 47.15
Punjab 28.2 11.8 6.16
Rajasthan 46.1 27.4 15.28
Tamilnadu 54.9 35.0 21.12
Uttar Pradesh 57.1 40.9 31.15
West Bengal 63.4 35.7 27.02
India 54.9 36.0 26.10
Source:1) Basic Statistics Relating to States of India, Centre for Monitoring Indian Economy, September,
2) ;?::r;ing Commission estimates

1.1.7 Problemsof implementation

Whether aplan model would work well or not is determined by three factors: consistency, feasibility and
implementation. According to Chakravarty (1986), the failure of Indian planning is mainly that of
implementation. According to him, an implementation failure may be said to arise if one or more of the
following conditions hold:

® Planning authoritiesare plainly inefficient in gathering the relevant information within the range of
required precision;

® Planning authorities respond with considerable time lags when the underlying situation changes;
and

® Agenciesthrough which the planning authorities are supposed to implement plans havelittle or no
capacity (in some cases, mativation) to carry them out. There are two important sub-cases. a)
publicly owned agencies, which operatelargely according to ‘ non-price’ signals(such asgovernment
‘orders’), and b) private agencies, whose behaviour islargdly determined by the profit motive. Inthe
|atter case, the plan may have projected aproduct mix on grounds of social desirability, which may
not be optimal for the agency concerned.

Thefailuretofulfil basic needsin Indiacan beattributed to acombination of the three factors mentioned
above. In such a situation, the question then arises as to whether the fulfillment of basic needs should be
left to the market system.
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To find an answer to this question, one hasto recall Friedrich List’s main criticism of the free market
system. According to List (1928), the free market system attached too much importance on ‘ production’
andtoolittleto ‘ productive power’. InIndiaalso, too much emphasisisbeing given to therate of growth
of per capitagross national product, whereas there is inadequate emphasis on increasing the productive
power of avast majority of the population through the fulfillment of basic needswhich, inturn, helpsin
increasing the productive power of the nation.

Having said this, it is necessary to find a solution to the problem posed above, which isnot easy in a
diverse country like India. However, one solution lies at the heart of the Indian Constitution (though more
unitary in nature than federal). The solution can be found in the Panchayati Raj (local self-government)
system (with itsobjective of participatory economic, social and political development) and the associated
concept of local areaplanning.

Therehasto beavertical division of responsibilities (including that of resource generation) between the
Centre, the States, and the local level institutions in activities based on the likely “spread effects’. In
simplewords, the States should acquire the responsihility of exercising those activities (through local level
institutions) where the spread of their effects are most conspicuously felt within the concerned Stateitself.
Some examples of those activities are agriculture, small and micro enterprises, health, education, supply
of drinking water and sanitation, housing etc.

Table 1.3: State-wise Data on Basic Needs Indicators

State X, X, X, X, X,
Andhra Pradesh 203 441 66 0.63 55.2
Assam 146 52.9 78 — 15.2
Bihar 121 38.5 67 0.12 36.1
Gujarat 137 61.3 64 1.15 84.8
Haryana 483 55.9 69 0.53 89.6
Karnataka 172 56.0 58 0.56 61.8
Kerala 52 89.8 20 0.23 27.1
Madhya Pradesh 242 44.2 97 0.96 60.3
Maharashtra 157 64.9 49 1.31 61.4
Orissa 201 49.1 98 0.34 10.8
Punjab 782 58.5 54 0.43 80.9
Rajasthan 214 38.6 83 0.67 53.2
Tamilnadu 122 62.7 53 0.17 63.4
Uttar Pradesh 228 41.6 85 0.15 48.9
West Bengal 126 57.7 53 0.40 46.8
India 191 57.7 72 0.52 53.0
Note: X,: Per Capita foodgrain availability (Kg per year) during 1983

X,: Literacy Rate, 1991

X,: Infant Mortality Rate during 1998

,- Homeless Households in 1981

X,: Length of surfaced road as percentage of total road length in 1998-99
Source: Ministry of HRD, website, Department of Family Welfare, Ministry of Health, website

Basic Statistics Relating to States of India, CMIE, September, 1994

H2H ¥ CUTS Right to Basic Needs / 7



1.1.8 Some recent policies of the Government of India

Even after half acentury of India’ sindependence, the provision of basic services, particularly intherural
areas, remains far from satisfactory. About 40 percent of villages are without proper roads; 1,80,000
villagesdo not have a primary school within 1 km; 1,50,000 villages have drinking water problems; there
isashortage of 14mn rural dwelling units; rural health infrastructure suffersfrom large deficiencies. The
government has pledged its commitment to removethese basic problemsand hasgiven ‘rural development’
high priority initsagendafor 2000-2001 and 2001-2002. Rural development has been integrated with the
agriculture sector for this purpose.

Universalisation of elementary education has been identified as one of the key objectives. A new
Department of Elementary Education and Literacy has been created under the Ministry of Human Resources
Development to giveanew thrust and focusto these efforts. To tackle the drinking water problem effectively,
anew Department of Drinking Water Supply in the Ministry of Rural Development has been set up with
the abjective to provide drinking water facilitiesin all rural habitationsin the next five-years.

To impart greater momentum to these efforts, anew scheme called the “ Pradhan Mantri Gramodaya
Yojna” waslaunched in 2000. The objective of the schemeisto undertake time bound programmesto fulfil
the above-mentioned critical needs of therural people. A sum of Rs. 50,000mn has been provided for this
schemein the budget for 2000-2001. Out of thisasum of Rs. 25,000mn has been earmarked for launching
anationwide programme of constructing rural roads and improving rural connectivity.

Under the scheme Central assistanceis be provided to the Statesfor implementing specific projectsin
these sectors. The concerned Ministriesin the Central Government lay down the guidelines and monitor
theimplementation of these programmes. The erstwhile Basic Minimum Services Scheme has been merged
with the new scheme. This makes the overall provision in the budget for schemes concerning the basic
needs of the rural population to more than Rs. 1,30,000mn.

With the above issues as a backdrop, the eight basic needs are briefly analysed in the subsequent
sections.

1.2 RIGHT TO FOOD
1.2.1 A brief overview

Though the right to food is considered predominantly an economic right for survival, right to food is
indispensable for human development. Therefore, theright to food for the poor isalso linked to therights
toland, work (just wages), health, a clean environment (energy), and an equitable economic order.

Thus, the consumers' right to food is fundamentally related to food security and food entitlement
(nutrition). With respect to the right to food, the United Nations Guidelines for Consumer Protection,
1985, state that the State should take into account the need of all consumers for food security when
formulating national policy and plans with regard to food.

Ellen & Uvin (1995) state, “ Bearing in mind theright to an adequate standard of living, including food,
contained in the Universal Declaration of Human Rights, we pledge to act in solidarity to ensure that
freedom from hunger becomesareality”.

1.2.2 Definition and obj ectives

Food security isacomplex issue in India (or for that matter in any poor country). Broad estimates of
poverty in Indiavary between 250mn to 300mn. Given such abroad base, even if there is some reduction
intheincidence of poverty (i.e. thereduction in percentage of population living bel ow the poverty ling), the
absolute number of poor would not fall much inthe near future. With such alevel of poverty, it isnecessary
to distinguish between food availability and food security. For example, as of today, Indiaiswitnessing a
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paradox, i.e. there is sufficient food but yet there is hunger. Therefore, availability is only an aspect of
food security, not theissueitself.

Food security on the demand side hasto cover a) availability, b) ability and c) access. In simpleterms,
availability dealswith the distributional aspects of thefood availablein the economy. Ability iswhether a
consumer isableto pay for the availablefood. Accessislittle more than avail ability and ability, and deals
with various socio-political dimensions of food security, even when food is available and consumers are
supposedly ableto pay for it. However, when thefood is avail able and consumers have access, but are not
ableto pay for it, then the problem is purely of low purchasing power.

Onthe supply side, theissue hasto cover: a) policy, b) pattern and ¢) production. Policy hasto address
the question of food policy under different perspectives. Pattern is about cropping, and dynamics of
international trade and price policy affecting it. Production deals with the overall supply of food and
agricultural policy affecting production.

1.2.3 The economics of food security

Asmentioned above, per capitafood availability isasubsidiary element in the food security equation,
nationally as well as internationally. The issue of food insecurity fundamentally reflects inequities in
existing economic and social arrangements.

There are four fundamental aspects of these arrangements. They are:

® Thedistribution and ownership pattern of tangible aswell asintangible assets;
® Theexchange mechanismswithin and across borders;

® Theexisting socia security systeminthe country; and

® The socia structure of a community, and the (social) dynamics of interaction between different
communitiesat thelocal level.

Of these, thefirst two havetraditionally beeninthe domain of economics, and determinethe consumer’s
ability to buy food. The next two aspects are dealt through an understanding of the sociology of food
security, and are fundamentally linked with accessto food.

Itisalso necessary to explain thefactorsresponsiblefor breaking thelink between food production and
food security. The issue can be approached from two different angles: labour market conditions and
commoadity market conditions.

A fundamental law of the market isthat of the human propensity to trade, barter and exchange. However,
the question iswhether the market assures everyone's survival ? Classical economists have answered this
guestion through their notion of “subsistence level of wages’. For instance, the Malthusian theory of
population is based on this notion.

What isthe modern counterpart of subsistencelevel of wages? Theanswer isefficiency wage hypothesis,
which links effort and nutrition. With agiven level of expenditure on wages, aprofit maximising employer
will offer that wage which would maximisethe effort (productivity) that the employees can make. Naturally,
aworker entitled to less food cannot compete with a well-fed fellow. An employer will then have no
incentiveto reduce thewagerate.

Inalabour surplus economy, thiswill result in unemployment and thus, will reinforcethelink between
lessfood entitlement and unemployment. Therefore, not only the per capitaavailability of food but food
entitlement (which depends on many factors of which distributionisamajor one) isamajor element of the
food security equation.

The second place where the link between food production and food security may be broken is the
commodity market. Inthiscase, onewill find conflict of interests between producers and consumers. Take,
for example, asituation of good food grain harvest. The conventional theory of the product market states
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that given aconstant level of demand for a product, if thereis an increase in supply then there would be
afall inthe product price.

Inthat case, thefood security of landlesslabourers and urban poor will improve (by taking into account
availability of food and ability to buy it). On the other hand, the food security of marginal and small
producerswill deteriorate, unlessthereis enough food for self-consumption. In the former case, the food
security situation improves due to increase in real wage rate. While in the case of the latter, the food
security depends on effective entitlement (with the possibility of a fal in real wage rate). Here, it is
necessary to mention that food security also depends on the existing “ control mechanism” over food at the
local level.

A comparative analysisof the Bengal famine of 1943 and the Bangladesh famine of 1974 will ssimplify
the analysis of the contrasting situations as mentioned above.

TheBengal famine of 1943 isan example of how weak the inter-linkage between food production and
food security is. The famine was not the result of a bad harvest. Yet people died because of lack of
entitlement over food. Infact, dueto lower prices, food grains actually moved out of food deficient areas.
Thefarmers had no control over their production.

On the other hand, the Bangladesh famine of 1974 was due to heavy floods and resultant crop failure.
Thereal wagesfell because of high food prices and non-availability of gainful employment.

To summarise, food production is definitely a factor in the food security equation but not the sole
factor. Labour and commodity market distortions have vital rolesin explaining theweak link between food
production and food security. Furthermore, the distribution and ownership pattern of tangible and intangible
assets have links with the control over food and hence, over consumer’s access to food (especialy of
marginal and small producers who are consumers aswell).

1.2.4 Government Palicy

In India, the objective of ensuring food security for the poor is dealt through various welfare-enhancing
institutional measures/systems. Among important measures/systems are the public distribution system
(PDS), employment guarantee scheme, community managed PDS and grain banks etc. Inter-linkages
between these measures/systems and food security asdefined in Section |1 will be clear if the objectiveis
to improve the welfare of the poor. In simple terms, consumers' welfare depends on, among others, the
availability, access and ability to obtain goods. At the same time, overall production, the production
pattern aswell as policies affecting the production system, in turn affect the above factors.

This Section primarily dealswith theissue of the PDS asawelfare measure for the poor, and discusses
its effect on their food security. However, it al so analyses two alternative measures/systems affecting the
right to food for the poor, and their welfare.

ThePDSin Indiastarted during the Second World War. The objective then wasto prevent misallocation
of food grains between urban and rural areas. As mentioned before, the Bengal famine of 1943 was not due
to crop failure, but dueto hoarding by traders and middlemen, coupled with the lack of government policy
to prevent food from going out of the rural areas. Hence, the ideawas to ensure food availability in rural
areasthrough statutory urban rationing. Immediately after independence, thefirst five-year Plan stressed
the need to increase farm output. However, the second five-year Plan (1956-61) reduced the financial
outlay for agriculture in favour of industry.

At that time, the objective of the PDS wasto supplement capital formation for industrial development.
This was possible because the food obtained through PDS was largely procured through food aid. The
underlying ideawas “food as capital”; a phrase popularised by the noted Cambridge economist, Nicolas
Kaldor.

The situation has changed over time, and so has the objective of the PDS. Since the mid-1960s, there
were two major objectives of the PDS. Thefirst wasto reduce food insecurity. The second objective was
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to achieve self-sufficiency in food production through guaranteed outlets for farmers. The instrument to
achieve the first objective is the creation of a wide network of fair price shops, supplying products at
subsidised prices. In 1957, 18,000 fair price shopswere part of the PDS, and in recent years, the number
has gone up to 4.6 lakhs.

The second obj ective was accomplished through the creation of the Food Corporation of Indiain 1964,
and by setting up of a system to determine agricultural procurement pricesin 1970.

In recent times, athird objective hasa so been incorporated, viz. to enhance the welfare of the poor by
ensuring afixed quotaof food grainsavailability at subsidised pricesthrough thetargeted public distribution
system (TPDS). The system follows atwo tier subsidised pricing structure for families bel ow the poverty
line (BPL) and for those above the poverty line (APL), with the former representing the poorest of the
paoor.

ThePDSisone of the most important welfare programmesin India, on which the Government of India
spends about Rs. 90,000 mn per year (Mooij, 1999). In the recent past, this amount was 50 percent of the
Government spending on the anti-poverty programme and 2.5 percent of the overall Central Government
expenditure (Radhakrishnaet al, 1997)

1.2.5 Existing System

Theexisting system of ensuring and implementing the right to food (and thus enhancing the welfare of the
poor) is to be analysed under three inter-related frameworks: legal, administrative and enforcement
mechanism.

Legidlative

L egidlative measureswith respect to theright to food are not specifically mentioned in the Constitution of
India. However, the Chapters on Fundamental Rights and Directive Principles of State Policy enacted
certain justifiable aswell as non-justifiablerightsin relation to that.

Article 21 (Fundamental Right) statesthat no person shall be deprived of hislife and personal liberty
except according to procedure established by the law [emphasis added]. Commenting on Francis Coralie
Vs. the Union territory of Delhi (1981 1 SCC 608, AIR 1981, SC 746) case, the former Chief Justice of
India, PN Bhagwati said: “Wethink that theright to lifeincludestheright to live with human dignity and
all that goes along with it, namely, the bare necessities of life such as adequate nutrition, clothing and
shelter over the head.”

The objective of the Directive Principlesisto achieve a Welfare State (among others, ensuring basic
needs) by supplementing Fundamental Rights. Article 37 statesthat the State shall, in particular, direct its
policy towards securing that the citizens, men and women equally, have the right to adequate means of
livelihood. Article 47 calls upon the State to raise the level of nutrition and the standard of living and to
improve public health.

For the limited purpose of market regulations, there are few laws governing food. The Essentia
Commodities Act, 1955 hasthe objective: “to ensure equitabl e distribution and availability at fair prices of
essential commodities.”

Essential commodities are those that the Union Government may notify and declareto be essential for
the purpose of thisAct. The production, supply and distribution of any essential commodity can beregulated
or prohibited by the Union Government by an order under thisAct. A supporting legidationisthe Prevention
of Black Marketing and Maintenance of Supplies of Essential Commodities Act, 1980.

Another important legislation is the Food Corporation of India Act, 1964. The object of the Actisto
ensure minimum prices to primary producers, and to protect consumers from the vagaries of speculative
trade. The primary function of the Food Corporation of India is to undertake the purchase, storage,
movement, transport, distribution and sale of food grains and other foodstuff.
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Administrative measures

Among the administrative measures ensuring the enhancement of the welfare of the poor, the PDSisthe
most important one. Whilethe PDSisunder the purview of the Union Government, which provides subsidised
food grains, kerosene, cloth etc., the State Governments are required to implement it through their Food
and Civil Supplies Departments. Entry 27 of List 11 (State List, Seventh Schedule of the Indian Congtitution),
states: “ Production, supply and distribution of goods subject to the Provisions of Entry 33 of List I11.”

Subsequently, Entry 33 (b) of List Il (Concurrent List) states: “Trade and commerce in, and the
production, supply and distribution of foodstuffs, including edible oilseeds and oils.” Thus, existing
administrative measures give aframework for overarching policy at the Union level, to beimplemented at
the state and local levels by state and local authorities (Entry 5, List I1).

A related administrative measureiswith respect to Agricultural Policy (Procurement and Distribution).
The FCI provides the administrative framework for procurement and distribution of food through the
PDS. Procurement is done through announcement of post-harvest procurement prices. The use of levy is
mostly avoided.

I mplementation mechanisms

The enforcement is mainly done through the PDS. Under the old system, every citizen was entitled to get
afixed amount of food and other items, provided they/their family had aration card. The PDS operates
through mostly privately owned Fair Price Shops (FPS). In some places consumer co-operatives run the
FPS. Normally, food grainsare sold twice aweek; in some cases, even twice amonth. However, thereisno
provision that one will receive her/his quota after the stipul ated date.

The existing mechanism has another feature. Presently, the PDSfollows athree- tier pricing structure:
for families above poverty line (APL), for families below poverty line (BPL), and a specia category
representing the poorest of the poor, known as Antodaya. As per the latest arrangement the Antodaya
families are given food at highly subsidised prices through fair price shops, while the BPL (ordinary)
families are given food items at higher rates, although subsidised. The APL families are not entitled to
subsidised food. Targeting of the poor isdonethrough local level certification.

1.2.6 Drawbacks of the System

Accordingto Prof. M. L. Dantwala, an eminent agricultural economist of India, the PDS should beviewed
asanincometransfer in favour of the poor. Hence, drawbacks can beidentified and pointed out only if that
objectiveisnot fulfilled. Income transfer isdefined an implicit subsidy given under the PDS.

Many studies have been conducted on the effectiveness of the PDS. A study by Kirit Parikh (Parikh,
1994), pointed out that both implicit subsidy and targeting effectiveness are poor. The reasons behind such
poor targeting and income transfer through implicit subsidy, as per Parikh, are:

* \Wastage dueto lack of storage and transportation facilities;
® Trangportation bottlenecks resulting in poor availability, especially in rural areas; and
® Rampant corruption, and lack of awareness on the part of consumers.

As discussed earlier, the PDS was created to resolve the food security problem. In the wake of the
structural reformsintroduced in 1991, the PDS has been increasingly criticised The criticisms are based
onthefollowing factors:

®* Thedraininexchequer because of the huge amount of subsidy.

®* Thereareconsiderableleakages. Food that is meant to be sold at fair price shops sometime never

reaches the cardholders, becauseitislost or sold illegally to others.
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® Persistence of malnutrition. Despite the huge subsidy and large-scaleintervention, thefood security
of many vulnerable households is still marginal or insufficient. Distribution to the states has not
been proportionate to the number of poor people in each state, and within states the available
supplies have not reached the poor to the extent it was desired (Tyagi, 1990).

Thisisbesidesthe general lack of food availability through the PDS, aswitnessed in 1990s. According
to the Indian Council of Medical Research, the government would need to distribute a minimum of 32.4
million tonnes of food grains per annum through the PDS for survival. Yet, between 1990 and 1993, the
government reduced the total availability of food grains through the PDS from 20.8mn tonnesto 15.1mn
tonnes. These estimates are based on Alternative Economic Surveys (the official datashow oppositetrends).

Thereduction of availability of food grains may have arisen because of the differencein alocation and
the off-takes. Table 1.4 showsthat that the off take of food grains by the states under the PDS varied from
53 percent to 88 percent (Datt, 2000). There was a steady decline in percentage of off take from 87.5in
1991-92 to 53.3 in 1994-95. Thereafter it started increasing and reached 81 percent in 1998-99. Sharp
fluctuationsin the offtakeis either due to narrow margins between the open market and theissue price (see
box 1.3), or thelow release of PDS supplies by the Government to the dealers, or the lack of commitment
to the PDS programme (Datt, 2000).

Table 1.4: Foodgrains Allocation and Offtake Under PDS
Allocation (Million Tonnes) Offtake (Million Tonnes)

Wheat Rice Total Wheat Rice Total 6 as %
(1) (2) (3) (4) (5) (6) of (3)
1991-92 10.36 11.36 21.72 8.83 10.17 19.00 87.5
1992-93 9.25 11.48 20.73 7.85 9.69 17.54 84.6
1993-94 9.56 12.41 21.97 5.91 8.87 14.78 67.2
1994-95 10.80 13.32 24.12 4.83 8.03 12.86 53.3
1995-96 11.31 14.62 25.93 5.29 9.46 14.75 56.9
1996-97 10.72 15.16 25.88 8.52 11.14 19.66 76.0
1997-98 10.11 12.83 22.94 7.08 9.90 16.98 74.0
1998-99 10.11 12.93 23.04 7.95 10.74 18.69 81.1

Source: Economic Survey, Ministry of Finance, Government of India (1999-2000)

The drawback of the PDS can be gauged from table 1.5. There are considerable regional disparitiesin
the quantities of foodgrains distributed under the PDS. The pattern of distribution of grain does not seem
to be related to the extent of poverty asreflected in Table 1.5. For example Kerala, which had one of the
lowest incidences of poverty, had benefited more than avery poor statelike Bihar.
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Table 1.5: State-wise Distribution of PDS Foodgrains and Poverty
States Average Annual Lifting Per Capita Distribution Percentage of
of PDS Foodgrains (1986-96) of Foodgrains (1993-94) People below the
in Thousand Tonnes (Kilos per year) Poverty Line

Andhra Pradesh 2,396 33 22

Bihar 527 6 55
Gujarat 801 13 24
Haryana 97 5 25
Karnataka 900 18 33

Kerala 1,776 63 25
Madhya Pradesh 481 6 43
Maharashtra 1,489 13 37
Orissa 426 12 49
Punjab 24 1 12
Rajasthan 662 13 27

Tamil Nadu 1,011 19 35

Uttar Pradesh 661 4 41

West Bengal 1,454 19 36

India 15,309 16 36

Source: a. Government of India, 1997, b. Radhakrishna et al, 1997, c. Government of India, 1997 (quoted from Mooij, 1999)

The effectiveness of the PDS could be judged by the extent to which the poor have benefited. A study
carried out by Mahendra Dev (Dev, 2000) for the rural and urban areas of West Bengal and M aharashtra,
showed that the target ratio (Number of poor people using the PDS to total number of people using the
PDS) for urban West Bengal varied from 35.7 percent in the case of wheat to 64.5 percent in the case of
rice. For rural Bengal theratio varied from 39.8 percent in the case of wheat to 51.3 percent in the case of
rice. For urban Maharashtra, the variation of ratio is52.4 percent in the case of riceto 61.3 percent in the
case of whest. In the case of rural Maharashtrathe coverage seemsto be better with theratio ranging from
53.9 percent for wheat to 56.9 percent for rice.

The percentage of the poor to thetotal poor using the PDSfacilitiesvariesfrom 19.1inrural Bengal in
case of riceto 23.4 percent in the case of coarse cereals, implying that alarge section of the rural poor is
not being benefitted by the PDS. The situation in rural Mahrashtraseemsto be better where the percentage
of rural poor to thetotal poor using PDS has been 39.3 percent in the case of wheat and 60.5 percent inthe
case of coarse cereals (Dev, 2000). In Maharashtra, rural areas showed better coverage than urban areas
in the case of food grains whereas in West Bengal urban areas were better covered than the rural aress.

It was al so observed from the analysis of datafor West Bengal and Mahrashtrathat the PDS does not
particularly favour the poor. In fact the rich get adlightly higher proportion (Dev, 2000). Another study
(Parikh, 1994), donein the case of rural areasfor the year 1990 showed that in 9 states out of the 15 states,
targeting effectivenesswas poor in the sense that the ratio waslessthan 1. Parikh analysed thisin the case
of the bottom 20 percent of the households.

From the above discussion it has been observed that the poor in India have not been benefited to the
extent that it was desired as per the government’s policy and programmes, taking into account the food
security issue.
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1.2.7 Implementation Problems

Apart from the drawbacks of the system in terms of targeting, income transfer and reduced availability,
there are structural problems in implementation. The reasons for such problems are within the socio-
economic and political structure of India.

The core of the problem is the amost non-existent bargaining power of the bottom 20 percent of the
population. However, it does not mean that the rest of the 80 percent of the population necessarily havethis
bargaining power. Thepoalitical economy in Indiais such that only therent seekers have effective bargaining
power. On the other hand, the social structurein Indiaisstill not conducivefor vertical social mobility. The
non-existence of vertical social mobility (i.e. socia rigidity), hasits effect on access to basic needs like
food.

The structural (practical) problems arelisted below:

* |t isoften being witnessed that even adjacent villages have different food availability, and yet no
transaction takes place. This problem is due to market distortions like poor networking, lack of
information etc.;

® Sometimesfood isavailable, yet the poor are unableto buy it. Thisproblemisparticularly acutefor
agricultural labourersand other daily wage earners. Thereasonislack of coordination between the
time of wage disbursement and the working hours of the fair price shops;

® Yet another problemiswith respect to migrant labourers. Dueto the absence of apermanent address,
they are unable to get aration card, and thus do not have access to the PDS.

® Qver time changesin food habits also have their effect on accessto food, especialy intribal areas
(Jha, 1992)

® Poor profit margin for the FPS owners has manifested into inherent corruption within the system
(seeBox 1.3).

Box 1.3: Why Corruption and Non-transparency in the System?

This view was expressed by Bhairon Singh Shekhawat, Chief Minister of Rajasthan at the Chief
Ministers’ Conference on May 24, 1997, New Delhi. The agenda of the conference was to improve
governance and make the system more responsive to people.

The issue of transparency in the PDS is related to low margins allowed to FPS dealers. For
example, for distribution of sugar in the PDS, the margin of Rs. 8.22 per quintal with Rs. 15 as the
price of the empty bag is allowed. The average dealer in the concerned State gets the monthly quota
of 10 bags of one quintal each. Thus, the margin received by such dealers in PDS sugar sales
comes to about Rs. 240 per month. Taking both sugar and wheat into account, the monthly income
of a dealer comes to about Rs. 690.

How can one expect honesty with such low margins? The FPS dealer does not work with an
altruistic motive and everyone knows how he covers his losses. Therefore, if we wish to have a
transparent PDS system, then there should be adequate margins for FPS dealers.

For this, Shekhawat suggested that the State Governments should be free to decide the sale
price of commodities in the PDS at the State level by adding appropriate cost margins to the issue
price of FCI for these commodities.

Another problem related to implementation is to provide food to the poor at affordable prices. The
policy makersin recent years aswell asthe critics have been more concerned with fiscal problemsrather
than with food security for the poor. In an attempt to bring down the subsidy, the Government of Indiahas
raised the PDS retail prices severa times. This increase has been mainly due to the increase in cost of
procuring food grains. Between 1995-96 and 1999-2000, the procurement price of paddy has been raised
by 36 percent and that of wheat by more than 50 percent (Reddy, 2000. Added to thisisthe FCI's Operational
Cost. For example, in 1999-2000 the FCI's economic cost of wheat was 58 percent higher over the
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procurement cost. In rice it was 30 percent (Reddy, 2000). This may not curtail the food subsidy to the
extent the Government thought since the procurement is not going to be reduced. The FCI hasto keep more
stocks, which in turn will lead to further increasein costs.

It may not alwaysbe possibleto identify the BPL familiesinthe PDS scheme. Implicitly, the Government
of Indiaalso acknowledged that the identification of beneficiaries could be problematic. In asituation of
severe maladministration and anon-functioning delivery system, one therefore cannot expect that all otted
guantitieswill reach the beneficiaries. But this does not mean that the PDS system should be completely
abolished. Alternatives haveto beformulated.

1.2.8 Quest for Alternatives

ThePDSinitspresent stateis not effectivein enhancing the welfare of the poor by ensuring adequate food
availability for them. A major reason isthe anomaly between the stated objective and itsimplementation.
Therefore, acrucial factor for enhancing the welfare of the poor isto define on what basis subsidised food
is supplied through the PDS. From the objective aready mentioned one can discern that the basisisthe
benefit principle, i.e. to benefit those who do not have either the ability or accessto minimum levels of food
(seeBox 1.4).

Box 1.4: PDS—A Success Story!

Bastar and Sarguja are two tribal districts of Chhattishgarh state, which was earlier a part of
Madhya Pradesh. Many things are common between them. However, one uncommon factor is the
implementation of food security through the PDS. The Bastar district Civil Supplies Department set
up mobile ration shops on trucks to provide subsidised food grains, salt, kerosene and cloth to the
219 weekly haats (markets).

One of the reasons for the success of the scheme has been it's harmony with the tribal way of
life. Tribal people normally barter their goods within their neighbourhood. Bearing this in mind, the
Civil Supplies Department began supplying subsidised food grains without demanding ration cards
at the weekly haats. For the tribals, haat is not a market only, but a veritable socio-cultural institution.

Thus, the Bastar model of reaching down provides an example of the success of local area
planning based on the benefit principle, and not on just the ability to pay. On the other hand, there
were a large number of starvation deaths in Sarguja at around the same time. One major reason for
the starvation deaths in Sarguja was the failure of the PDS.

Ontheother hand, when it comesto implementation, the basis of the objective has changed to ability to
pay, albeit implicitly. In other words, over the yearsthe PDS hasincreasingly been catering to the needs of
asmall section of population, i.e. those who have purchasing power. Thisisthe reason why the PDS off-
take fluctuates more often than not (Table 1.4 and Table 1.6).

A couple of important queries arise from Table 1.6. First, whether the fluctuationsin the PDS off-take
isdueto changein procurement or in buffer stocks? The answer isneither, because theindicesas provided
in Table 1.6 have positive aswell as negative values. The second query iswhether the fluctuationsin the
PDS off-take are related to the over al production in food grains? Here, the answer is no, because the
correlation between the fluctuation index and the production of food grains is only 0.19, which is not
significant.
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Table 1.6: Foodgrains: Production, Procurement, Distribution and Buffer Stock
Unit: Million Tonnes
Year Production Procurement * | Rice | Wheat Public Buffer Fluctuation
Distribution Stock Index @

1985 150.44 20.1 9.6 10.4 15.8 25.2 —_
1986 143.42 19.7 9.1 10.5 17.3 23.6 -4.77
1987 140.35 15.7 7.7 7.9 18.7 14.1 -0.39
1988 169.62 14.1 7.3 6.6 18.6 9.6 0.01
1989 171.04 18.9 9.9 8.9 16.4 12.1 -0.03
1990 176.39 24.0 12.8 11.1 16.0 19.1 -0.09
1991 168.37 18.2 10.5 7.8 19.1 12.2 0.02
1992 179.48 18.9 12.6 6.4 17.2 14.7 0.10
1993 184.49 27.2 14.4 12.8 17.9 22.2 0.09
1994 191.12 25.3 134 11.9 18.7 27.7 -0.63
1995 187.00 22.3 10.0 12.3 25.8 23.3 -3.21
Note:  * Procurement figures are not equal to the sum of rice and wheat procurement figures because of the procurement

of coarse cereals; @ Fluctuation is calculated as the procurement elasticity of buffer stocks.
Source: Singhal (1996)

Statistical Outline of India, 1996-97, Tata Services Ltd., Department of Economics and Statistics, Mumbai.

Therefore, the argument is that fluctuations in the PDS off-take have nothing to do with the total
production of food grains or the procurement of food grains. Hence, it can be safely concluded that the
PDSmodel itself isnot bad for ensuring food security in India, but what islacking is poor implementation
of the model which, inturn, isdueto the lack of clear policy guidelines.

1.2.9Mix of policiesrequired

PDSdoes not or cannot offer acomprehensive solution to the problems of food security of the poor. Other
anti poverty programmes have to be strengthened as part of income generation among the poor. A mix of
policies, such aseffectiveimplementation of anti poverty programmes, control of inflation, improvement
in health facilities etc is needed for increasing the food security in the country. A very successful scheme,
the Employment Guarantee Scheme (EGS) was launched in Maharashtrain 1972 and its result has been
encouraging. Theresult achieved through the EGS seemsto be much better than that of the PDS. However,
this also has its own limitations since it cannot cover the entire state at the same time and provision of
employment as such will not solve the problem of food security.

At the sametimethe PDS hasto be strengthened and the cost of operation of the FCI hasto be reduced
through prevention of pilferage and loss in storage. The government may think of dismantling the
announcement of procurement prices so that they are market driven. Aslong asthe government succumbs
to the pressure from the farmers | obby, the whole issue of providing food at subsidised prices cannot last
very long. Theincrease of procurement pricesof food grains isafter all helping only therich farmers, who
already have enough marketable surplus.

1.2.10 Conclusions

Theright to food is one of the fundamental basic needs for human beingsto survive and live with dignity.
InIndia, thoughtheright to food isnot enshrined in the Constitution, it has been covered under theright to
lifeand personal liberty (Article 21).
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Food security in the Indian context, or for that matter in any poor country, is an issue much beyond
food availability per se. Theright to food for the poor must take into account access to food entitlement.

Under the broad guidelines of the Welfare State (the Directive Principles of State Policy) the Government
contemplates enhancement of thewelfare of the poor by, among others, ensuring food availability for them
through an institutional mechanism called the public distribution system. The objective of the PDSisto
enhancethewelfare of the poor by steady availability of food grainsat affordabl e prices, so asto match the
demand and supply.

However, the PDS hasfailed to addressits objective. Apart from the problem of corruption (dueto low
profit margin of the FPS shop owners) and various other issues, which have been spelt out, thisinstitutional
mechanism suffers from ambiguity with respect to the objective that it hasto serve.

It hasbeen explained that if the objectiveisbased on the benefit principle (to enhance the welfare of the
poor), then the PDS can serve as an effective safety net for the poor. Together with this, other policy
initiatives like the employment guarantee scheme have to be resorted to for solving the problem of food
security. There should be proper identification of the beneficiaries and the implementation mechanism of
Government institutionsincluding the grass root NGOs should seriously oversee the progress made.

1.3 RIGHT TO CLOTHING
1.3.1 A brief overview

Clothing is an essential requirement for livelihood. As the development doctrine changed from trickle
down to basic needs, the right to clothing was recognised as afundamental consumer right.

Clothing isinherently related with the textile industry. The textile industry in Indiais predominantly
cotton-based; 73 percent of the fabric composition of the country isaccounted for by cotton.

After independence, fabric production hastaken abig leap forward.ln the decade between 1989-90 and
1999-2000, thetotal cloth production in Indiahas registered acumulative growth of 86.8 percent. During
the same period, the per capita availability of cloth has increased from 22.65 metres to 30.55 metres,
which means a decade’s growth of 34.9 percent.

The per capitaconsumption of cloth was, however, onthelower side. As per the Consumer Purchases
of Textiles 1997 study, the per capita consumption of cloth was 16.14 metres. In value terms it was Rs.
927.60. Here again, wefind that the avail ability does not ensure entitlement, because of lack of purchasing
power.

Thetextileindustry is consists of three sectors: mill, powerloom, and handloom. The latter two come
under the ‘ decentralised’ sector. Over theyears, the government has given variousincentivesfor the growth
of the decentralised sector, which isimportant for the fulfillment of the right to clothing. As aresult of
these incentives, the share (in total production) of the powerloom and the handloom sector hasincreased
from 24 percent in 1950-51 to 93.5 percent in 1998-99.

1.3.2 Definition and obj ectives

Since cloth isamass consumption item, covering all sections of society, it has been declared an essential
commodity.

The objective of theright to clothing has been stated in the Textile Policy, 1981. Out of the six objectives,
two abjectives have adirect bearing on consumers. They are:

® Increasing the production of cloth of acceptable quality to meet the clothing requirement of the
growing population which can then buy it at reasonable prices; and

® Strengthening and streamlining theinfrastructurefor distribution of cloth to weaker sections of the
population.
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Furthermore, the Textile Policy, 1985, stated that the primary objective of the policy has been clearly
mentioned as consumer satisfaction and consumer protection. In addition to that, it said that the existing
marketing and distribution system of the industry would be reviewed to introduce changes, wherever
necessary, in order to evolve amore efficient system which would reduce costs and margins and provide
both consumer satisfaction and consumer protection.

1.3.4 Existing system

The legal framework of the right to clothing is covered indirectly within the right to life and personal
liberty (Article 21). The Supreme Court in its judgement (Francis Coralie vs. Union Territory of Delhi,
AIR 1981, SC 746) stated that “the right to life includes the right to live with human dignity and al that
goeswith it, namely the bare necessities of life such as adequate nutrition, clothing and shelter...”

Among the administrative measures, the Ministry of Textiles is responsible for policy formulation,
regulation, and development in respect of the entire textile sector including cotton, wooal, silk, jute and
other fibres. The developmental activities of the Ministry are oriented towards making adequate quantity
of raw material availableto all sectors of the textile industry and augmenting the production of fabrics at
reasonableprices.

After the publication of the new Textile Policy, 1985, a meeting was organised by the Ministry of
Textileswith organi sations representing both producer and consumer interests. The Ministry, onthebasis
of the deliberations at that meeting, prepared an action programme, which covered areas such as price
stamping, fibre composition, technical specificationsetc.

1.3.5 The Existing System and its Drawbacks

At the local level, the right to clothing, albeit indirectly, is being implemented through the institutional
mechanism under the public distribution system.

In 1978, the government of Indialaunched anew scheme called Janata cloth schemeto help the poor.
The schemewasintroduced with the twin objectives of providing employment to the unemployed and the
under-employed handloom weavers and making cloth available to the poor at subsidised rates.

However, thisscheme &l so faced the same drawbacks asthose that were prevalent in the public distribution
system. The Public Accounts Committee (PAC) of the Union Parliament criticised the schemeinitsreport
of 1996. The PAC report stated that instead of creating more jobs, it caused more unemployment, more
avenuesfor corruption and |eft the poor deprived of an affordable piece of cloth (see Box 1.5).

Box 1.5: Ministry Weaves A Sari Scam!

A sari-dhoti scam has been unraveled in the Ministry of Textiles. A Rs. 200 Crore (Rs. 2bn)
contract of the Bihar Government to buy 2.68 Crore (26.8mn) handloom saris and dhotis for the poor
has been entangled in a major controversy over who the real beneficiaries are.

The contract was aimed at helping the poor handloom weavers. However, private traders and
powerloom owners reaped the benefits, depriving thousands of handloom weavers across the country
of their livelihood.

Questions are being raised about the role of the Association of the Corporation and Apex Societies
of Handloom (ACASH), the main contractor.

Ironically, the Chairman of ACASH is the national development commissioner of handlooms.

So far, ACASH has supplied saris and dhotis worth Rs 22 Crore (Rs. 220mn) to the Bihar
Government, all made on the powerloom and not by handloom as the contract stipulated. Ironically,
ACASH certified these as handloom products.

Officials said, private powerloom owners got a double benefit out of this racket as a pair of sari
and dhoti produced on a powerloom costs only Rs 110 as against Rs 160 on a handloom.
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The following critical points with respect to the collapse of the scheme are made in the PAC report:

Unsatisfactory distribution system;

Inadequate quality control;

Payment of irregular subsidy;

Underpayment of wages; and

Absence of proper monitoring mechanism at the Centre and the States.

“Considering that an amount of Rs. 1127 Crore (Rs. 11.27bn) has been spent on the schemein theform
of subsidies, the Committee takes a serious view of thefailure”, stated the report.

The report has pointed out several instances of irregularities in the implementation of the schemein
Uttar Pradesh, one of the largest recipients of the subsidy. One major irregularity was the diversion of
finished Janata cloth to the open market, where it fetched ahigher price.

According to thereport, the Uttar Pradesh government had rel eased Rs. 9 Crore (Rs. 90mn) as subsidy
to theimplementing agenciesin violation of the prescribed rules.

“What issurprising isthat the action taken note of the Ministry iscompletely silent about the status of
the submission of inquiry by the State Government”, said the report.

Another criticism is addressed to the Textile Regulation, 1988, itself. The retailers are particularly
vocal and have expressed strong resentment at the enforcement of the regulation. The main criticism has
been that the implementing agency only causes harassment to the traders without effectively protecting
consumer interests.

1.3.8 Conclusions

Theright to clothing isafundamental right for alife with dignity. In India, thisright has been considered
as one of the basic needs (as mentioned in the 20-Point Programme, and according to a Supreme Court
judgement).

However, the Government of Indiaand various State Governments have taken a piecemeal approach
regarding thisright. The public distribution system is grossly incapabl e of addressing the issue.

Moreimportantly, the objectivity of the approachisbased ontheability to pay. Thisbasisisfundamentally
wrong inacountry like Indiawhere more than 300mn people areliving bel ow the poverty line. Therefore,
the approach should be based on the benefit that the poor get from the scheme of distribution of cloth at
subsidised rates. For this purpose, proper targeting isto be done.

However, the approach of the Textile Committee of the Government of Indiaisgrossly biasedin favour
of urban areas, and the bottom 20 percent of the population in theincome distribution scale seemsto have
not been benefited. Thefact isthat amajority of the poor livein villages, and they have neither the ability
to buy nor the access to minimum clothing.

Themain objective of the Textile Policy, 1985, wasto enabl e the sector to increase production of cloth
of good quality at reasonable pricesfor the vast popul ation of the country. The second important measure
was the de-licensing of the sector in August 1991. Under this policy, no prior approval is necessary to set
up textile units, including powerlooms. The third major change in the policy was the introduction of the
Small Enterprise Policy, 1991.

Thesepaliciesare not only aimed at ensuring increased availability of clothing, but also aim to help the
poor to have better access to clothing at affordable prices. What isrequired is proper implementation of
these palicies. Hereliestheimportance of consumer and other voluntary organisationsto play therole of
watchdogs keeping an eyeon proper policy implementation.
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1.4 RIGHT TO HEALTH CARE
1.4.1 A brief overview

TheWorld Health Organisation (WHO), inaConferencein 1998 at AlmaAta, declared, “ The Conference
strongly reaffirmsthat health, which isastate of complete physical, mental and social well-being, and not
merely the absence of disease or infirmity, isafundamental human right and the attainment of the highest
possiblelevel of healthisamost important world-wide social goal whose realisation requiresthe action of
many other social and economic sectorsin addition to the health sector”.

The Declaration urged upon all nations to make full use of all available resources aswell as mobilise
the human potential of all communitiesto implement the policy of Health for All.

Health careis one of the basic needs of humanity at large. The neglect of health carereducesaperson’s
capability to take part in the various activitieswithin society. Besidesthis, such neglect reducesthe capability
of thewhole society inthefuture. Therefore, health careisnot only an object of development by itself, but
apre-requisitefor the development of future generations. In other words, ahealthy society can contribute
more to development, which, in turn, leadsto a healthier society.

In thewords of Jonas Salk, the pioneer of the polio vaccine: “| regard health not as an abstraction, but
as something specific and concrete, not intermsof the absence of anegative condition (i.e. disease) but as
apositive state (i.e. health). By this| mean astate in which the potential of theindividual isdevelopedin
abalanced way, so that he may cope with the vicissitudes of lifeand function fully in the service of lifein
evolution.”

In the context of the development objective of primary health care through the means of participatory
economic development, the Declaration urged individuals and families to show greater acceptance of
responsibilitiesfor the socio-economic development of their community. The Declaration considered the
following factorsasimportant for individualsand their familiesin their need to participatein solving their
health problems:

* Sdf-reliance,

Social awareness,

Creation of self-help groups,

Self-care, and

Role of government and non-government organisationsto guide and help them.

1.4.2 Definition and obj ectives

The concept of health care has changed over time—from a static concept of “physical condition” to the
dynamic concept of “ability to cope”. In other words, mere absence of diseases does not render a person
healthy, and at the sametimethe presence of physical defect doesnot necessarily make aperson unhealthy,
i.e. health is amore broader concept than a narrow bio-medical model. Besides the absence of physical
disease and/or defect, the concept of health takes into account the notions of well-being, continuity and
stability of physical, mental, emotional and socia health aswell asnutritional aspectsof food entitlements.
Thus, health is considered as an input of the totality of life, and afocal point of human development.

In 1984, the World Health Organisation defined health as “a state of complete physical, mental and
social well-being and not merely absence of disease or infirmity”. According to Mirza (1997), though this
definition has been criticised by many on account of it being too inclusive and utopian, its underlying
assumptions are valuable for three reasons:

® |tincludes both positive and negative aspects of health;

® |tisavery broad definition of health and operatesin areasof lifewhich extend beyond the conventional
biomedical concernsof health services; and
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® [tincludeslay perceptions of health which are central to well-being and quality of life outcomes.

In sum, the right to health care can be defined as that right which not only makes available to people
proper health carefacilitiesbut also enhancestheir ability and accessto make proper use of thosefacilities.

Therefore, the objective of theright to health care should be based on the principle of whether thisright
isvaluable to the freedom of a person.

To the extent that the right to health care can increase a person’s freedom (capability) in many ways,
Dreze and Sen (1995) state the following:

® Being hedlthy isavaluable achievement initself, and the opportunity to be healthy can be of direct
importanceto aperson’s effective freedom;

® A healthy personis capable of utilising economic opportunities available in the society in a better
way than others; and

® Theright to hedth aso hasinstrumental social roles. Inother words, it can help in making collective
demands, and in turn help in expanding the facilities that the society enjoys and lead to better
utilisation of available services.

In short, the objective behind theright to health careisbased onincreasing the overall capability of the
citizensto expand their freedom, and to take part effectively in the devel opment process.

Onthe other hand, the UN Guiddinesfor Consumer Protection, 1985, hasdealt with theright to health
careinitsChapter on Right to Basic Needsas: “toimprovethe quality and appropriate use of pharmaceuticals
through an integrated national drug policy”. The Guidelines have called upon governments to develop
adequate standards, provisionsand appropriate regul atory systemsfor ensuring the quality and appropriate
use of pharmaceutical sthrough integrated national drug policies. The UN Guidelines have urged national
drug policies to address, inter alia, procurement, distribution, production, licensing arrangements,
registration systems and availability of reliable information about pharmaceuticals on the basis of the
WHO recommendations.

Thus, with respect to the consumers' right to health care the UN Guidelines speak about only one
aspect, i.e. itsrelation with the national drug policy. The Guidelines do not analysetheissue of theright to
health care in the holistic manner as defined in the Alma Ata Declaration.

1.4.3 Government policy

In India, the objective of ensuring “Health for All” has been dealt through institutional mechanisms.
Mainly, the State and Local Governments are responsible for ensuring health care.

Theobjective of the policy isto make health carefacilitiesavailablefor al at reasonable cost. However,
giventhat alarge number of peopleareliving below the poverty line, the very mention of “reasonabl e cost”
excludes avast majority of population from the purview of health care facilities. They are the oneswho
need public health carefacilitiesthe most.

1.4.4 Existing system

To elucidate the existing system of providing health carefacilitiesin India, it will be useful to analysethem
under two heads. Firstly, thelegal provisionsfor addressing theissue of theright to health care. Secondly,
the administrative mechanisms required for dealing with theissue effectively.

Legal framework

Attheoutset, it should be mentioned clearly that in Indiatheright to health careisnot mentioned specificaly
in the Chapter on Fundamental Rights. However, Article 21 states that no person shall be deprived of his
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life or personal liberty except according to the procedure established by law. Moreover, a Supreme Court
judgement expanded the scope of theright to life and personal liberty. The judgement stated that right to
lifeand personal liberty includesright to livewith dignity, and thusit includestheright to health (Box 1.6).

Box 1.6: Bandhua Mukti Morcha Case

In the Bandhua Mukti Morcha case, the Supreme Court had clearly held that Art. 21 read with
the Directive Principles of State Policy includes the right to health

This interpretation was made clear in a case (Consumer Education & Research Centre,
Ahmedabad vs. Union of India, decided in February, 1995), involving the rights of workers in the
asbestos industry who unwittingly suffer from an occupational debilitating disease, ‘asbestosis’,
when the apex court ruled:

“The right to health and vigour of a worker while in service or post-retirement is a fundamental
right under Art. 21 and other related articles of the Constitution. The right to health care is a
fundamental right under Art. 21 read with Articles 39 (e), 41 and 43 of the Constitution and
makes the lives of workmen meaningful and purposeful and grants them dignity of person. The
right to life includes protection of the health and strength of the worker which is a minimum
requirement to enable a person to live with human dignity.”

Furthermore, Article 47 (under the Chapter on Directive Principles of State Policy) statesthat it isthe
duty of the Stateto raisethelevel of nutrition and standard of living and to improve public health. Article
47 further statesthat the State shall regard therising level of nutrition and standard of living of its people
and theimprovement of public health asamong itsprimary dutiesand, in particular, the State shall endeavour
to bring about prohibition of the consumption, except for medicinal purposes, of intoxicating drinksand of
drugswhich areinjuriousto health.

Administrative measures

The administrative measures with respect to the right to health care comes under two heads: National
Health Policy and Drug Policy.

National Health Policy

The present health care policy in Indiais based on the Sir Bohr Committee Report, 1943.
In his Report, Sir Bohr recommended athree-tier health care system:
* A primary health care (PHC) unit for a population of 30000;

® A community health care (CHC) unit with 30 beds and various specialities for a population of one
lakh; and

® A district hospital with five specialities namely, gynaecology, paediatrics, surgery, medicine and
casualty.

The Report grouped them as* regionalisation of health services” with amedical college asthenucleus.
The Committee proposed onemedical collegewith 2500 bedsfor four districts. Thus, therecommendations
of the Committee were aimed at the improvement of primary health care facilitiesin the country.

Subsequently, the AlImaAta Conference, 1978, recommended, by and large, the same norms as were
recommended by the Sir Bohr Committee. The Alma Ata Conference declared that primary health care
should:

* Reflect and evolvefrom the economic conditions and socio-cultural and political characteristics of
the country and its communities, and should be based on the application of the relevant results of
social, biomedical and health services' research and public health experience;
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® Addressthe main health problemsin the community, providing promotional, preventive, curative
and rehabilitative servicesaccordingly;

® Include, at least, education and enlightenment concerning prevailing health problemsand the methods
of preventing and controlling them, promotion of food supply and proper nutrition, an adequate
supply of safewater and basic sanitation, maternal and child health care, including family planning,
immunisation against themajor infectious diseases, prevention and control of locally endemic disesses,
appropriate treatment of common diseases and injuries, and provision of essential drugs;

® Involve, in additionto the health sector, all related sectors of national and community devel opment,
in particular agriculture, animal husbandry, food, industry, education, housing, public works and
communications,, and demand the co-ordinated efforts of all these sectors;

® Require and promote maximum community and individual self-reliance and participation in the
planning, organisation, operation and control of primary health care, make fullest use of local,
national and other available resources, and to this end, devel op through appropriate education the
abilities of communitiesto participate;

® Be sustained by integrated, functional and mutually supportive referral systems, leading to the
progressiveinvolvement of comprehensive health carefor all, giving priority to those most in need;
and

* Reyonhedthworkersatloca and referral levelsand also on physicians, nurses, midwives, auxiliaries
and community workers, as applicable, as well as on traditional practitioners, who are suitably
trained, socially and technically, to work as a health team and to respond to the expressed health
needs of the community.

Subsequently, a National Health Policy was formulated in 1983 by the Union Ministry of Health and
Family Welfare, based on the proposals of the Sir Bohr Committee and theAlmaAtaDeclaration. Theaim
of this policy wasto attain, “Health for All by 2000 AD.”

The policy laid stress on the preventive and rehabilitation aspects of health care. It underlined the need
to establish comprehensive primary health care services that would reach the popul ationsin the remotest
areas of the country. For integrated socio-economic development, the policy emphasi sed adecentralised
system of health care delivery with maximum community participation and individual self-reliance.

One of the major changes in policy formulation was shift in the emphasis from the curative to the
preventive and promotional system of health care. Again, the policy decided to take the services and
suppliesto the doorsteps of the people. It was, therefore, rightly decided to set up one sub-centre (mini
health centre) for every 5000 popul ation.

In short, ason thisday, the administrative structurein providing health care servicesinrural Indiaisas
follows:

District Hospitals

Rural Hospitals

Block Primary Health Centres

Primary Health Centres

Sub-centres
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Drug Policy

In India, the Union Government has declared it’s drug policy from timeto time. In 1974, the government
had appointed the Hathi Committee to inquire into the conditions prevailing in the sphere of drugs and
pharmaceuticalsin the country. The Hathi Committee, in itsrecommendations (submitted in 1975), called
uponthe government to create the National Drug and Technical Authority (NDTA) tolook intothelicens ?g
quality control, pricing, marketing (including ethical promotion) and appropriate rational use of drugs.

A decade later, in 1986, the government declared another drug policy. The Drug Policy of 1986 was
titled, “Measuresfor Rationalisation, Quality Control and Growth of Drugs & Pharmaceuticals | ndustry
inIndia’. The main characteristics of the Drug Policy, 1986, were:

® Ensuring abundant avail ability, at reasonabl e prices, of essential life saving and prophylactic medicines
of good quality;

® Strengthening the system of quality control over drug production and promoting therational use of
drugsin the country;

® Creating an environment conduciveto channelising new investment into the pharmaceutical industry
to encourage cost-effective production with economic sizes and introducing new technologiesand
new drugs, and

® Strengthening the indigenous capability for production of drugs.

The implementation of the main policy provisions has been through the Industries Development and
Regulation Act, onindustria licensing aspects, and through Drugs (Price Control) Ordersunder the Essential
Commodities Act, in regard to the pricing mechanism. The government al so proposed the setting up of a
National Drug and Pharmaceutical Authority (NDPA) with representations from all concerned parties,
including the drug industry.

Another Drug Policy wasannounced in 1994. The Drug Policy, 1994, recommended the government to
Create &

® National Pharmaceutical Pricing Authority (NPPA) for thefixation of drug pricesand for regularly
updating the list of drugs to be kept under price control; and

® TheNational Drug Authority wasto have the following functions:

+ Todevelop and define basic appropriate standards relating to the manufacture, import, supply,
promotion and use of drugs,

+ To approve and register those pharmaceutical products, which meet real medical needs, are
therapeutically effective and acceptably safe,

+ To enforce effectively appropriate quality standards of medicines and Good Manufacturing
Practices throughout the country, with full regard to the needs of public health,

+ Tomonitor standard practicesin drug promotion and use and to clearly identify those which are
acceptable and prohibit those which are unethical and against the consumers’ interest, and

+ To monitor the prescribing practices and to evaluate their appropriateness for the purpose of
guiding the medical profession and for achieving the aim of rational prescribing.

1.4.5 Drawbacks of the system

The drawbacks of the existing system can be analysed under two heads—macro problemsand local level
problems.

The macro objective of health care policy isto cover the population under the comprehensive health
care system. On paper, it is true that the population covered under a single PHC is within the overall
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objectivefigure. It isalso truethat in India, the number of doctorsis high compared to other developing
countries. At the sametime, the number of assistants (nurses, midwivesetc) islow in India Thisstructural
imbalance explains the macro problems associated with the health care system.

From Table 1.7, it is clear that India has made considerable progress towards the achievement of
“Healthfor All”. At the disaggregated level, the problem ismore acute. Major problems are listed bel ow:

* Magjority of the primary health centres (PHCs) are non-functioning because of non-availability of
doctors, para-medical staff etc.;

* Evenif therearemedica staff, they are moreinterested in doing private practicerather than devoting
their time and effortsto the PHC;

* Timely availability of medicinesisanother major problem. It isthe centralised medicinedistribution
system that isin operation. Thus, thereis atotal lack of co-ordination between the state medicine
depot at the State capital, district depotsat the district headquarters and the PHCs at thelocal levels.
Ontop of this, essential drugs are generally not available, especially during the rainy season when
theincidenceof illnessishigh;

® Sub-centres, in most cases, function only once a week. Their functioning is mostly confined to
family planning advice. Moreover, infrastructurefacilitiesare negligible; and

® Excessive emphasison family planning (and that too based on the targeting approach) takes up the
majority of staff time, and therefore other aspects of health care suffer.

Table 1.7: Comparative Health Status of Indian Population, 1977-1998

Variable Unit 1977 1998
Crude birth rate Per 1000 population 39.7 26.4
Crude death rate Do 16.9 9.0
Infant mortality rate Per 1000 live births 134 72
Couple protection rate Percent — 44.0
Immunisation coverage Percent 2 94*
Ante-natal registration Percent Neg. 92*

Deliveries by trained

health workers Percent 8 57*

Mothers receiving post-

natal care Percent Neg. 98*

Children covered under

child welfare service Percent 5 78*

* Data relate to 1996
Source: Ministry of Health and Family Welfare, Government of India.

Another major drawback of the health care system in Indiaisthe disparity in attention and care to the
health of the girl child (Premi, 1991). Studies have shown that there are significant differencesin the
gender-wiseinfant and child mortality rates.

On another plane, afundamental factor for the poor quality of health care servicesin Indiaisits vast
population. Visaria(1992) briefly posed somecritical questionsregarding the population problemin India.
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These questions and the answers to them have far reaching implications on the right to health in India.
The questions are asfollows:

® Haslndiadone aswell as other countries of the world in achieving its goal of population control?

* |sthedeclinein thebirth rate and the rate of natural increase consistent with the reported increase
in the percentage of couples effectively protected againgt the risk of contraception? If not, why not?

* Have the people recognised the seriousness of the population problem? and
® What can be done now to accelerate the decline in the birth rate?

Countrieslike Chinaand Sri Lanka have reached ahigh level of contraceptive prevalencerate (CPR),
83 percent and 66 percent respectively, according to the Human Development Report of UNDP, 1999, as
compared to India at 41 percent. The corresponding birth rates for Chinaand Sri Lanka during 1990-95
were 2.1 percent as against 2.9 percent in the case of India.

What has been discarded by the Government till today, as far as the drug policy is concerned, isthe
inclusion of ‘ prescription audit system’ . Prescription audit literally meansafunctional systemto periodically
take stock of the prescription pattern or to assessthe existing prescription behaviour of medical personnel.
Sheldon (1982), has defined medical audit asthe study of some part of the structure, process and out come
of medical care carried out by the professional engaged in the activity concerned, to measure whether set
objectives have been obtained, and thus, assessthe quality of care delivered.

According to astudy of prescription practices by doctorsin India, conducted by CUTS during June/
July 1995, mass scale irrational prescription patterns were observed. A prescription isirrational if itis
incomplete, consists of polypharmacy, includesdrugsof proven inefficiency or hazardousdrugsand multiple
drugs of similar character. These practices are adverse to the consumers’ interests. Besides being hard on
the consumers’ pockets, it often leadsto side effects and drug resistance syndrome in them.

Thefollowing facts surfaced during the survey:

®* Thereisauniversa tendency to prescribe drugsusing brand names. The possible explanationsare
either lack of awareness about the significance of generic names among the doctors or due to
commercial interests.

* Affinity towards prescribing drugs manufactured by multinational corporations.

® Tendency to prescribe comparatively costlier and higher generations of medicines.
Rampant practice of polypharmacy, particularly in clinical situations like undiagnosed fever.
Polypharmacy with anti-microbial agentswas the common practice.

® Unnecessary prescriptions of drugs like broad-spectrum antibioticsin conditions of diarrhea, or
cough mixturesfor common cold etc.

® Incomplete prescriptionsand prescriptionswith unproven efficacy were also foundin most of the
Cases.

There is no check on these irrational prescription practices. A prescription audit system based upon the
carrot and stick approach is, thus, urgently needed.

To counter the abusive use of drugs, it has been proposed that aseparate law to set up aNational Drug
Authority is needed. The objective isto ensure appropriate information about registered pharmaceuticals
for the guidance of consumers, with regard to:

® The adverse consequences of non-compliance by patients, particularly in the case of antibiotics,
steroidsetc,;

® Dangersof self-medication; and

® Theneedtoinvolve consumersasfull partnersin the formulation of the National Drug Palicy.
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Unfortunately, not much progressin this regard has been madetill date. In short, the main drawbacks
of the Indian Drug Policy, 1994 are:

® No provisionto control proliferation of irrational drugs and drug combinations;

® No provisionto control the promotion of pharmaceutical companies ethical code of marketing;
® No provision to ensure screening of promotional materials;

® Itremoved al previous restrictions and compulsions on bulk drug manufacturing; and

® No provision to furnish unbiased and authentic information on drugs.

Thus, inasense, the 1994 Drug Policy seemsto have some limitations as compared to the Drug Policy
adopted in 1986. The greatest paradox wasthat the Policy was prepared by the Ministry of Chemicalsand
Fertilisers, and not by the Ministry of Health and Family Welfare.

1.4.6 How to improvethesituation?

From the above discussions, it has been observed that though in certain parameters we have been able to
improve the situation, the attainment of “Health for All” remains only a slogan and till seemsto be a
distant dream. In order to improvethe situation, it is necessary to adopt acomprehensive and need-based
health policy at the national (macro) level. The objectives should be clearly mentioned in that policy. The
basi ¢ objective should be the preventive aspects of disease control, though it would befatal to neglect the
curative aspectsin totality.

However, given the size of the country and the decentralised nature of needs, micro level planning is
also necessary. Here it is necessary to adopt a holistic approach to the various systems of medicine,
including the indigenous system. In the context of decentralised supply of health services, mini health
centres (MHC) should be activated to fulfil the need for health (see Box 1.7).

Box 1.7: Set Up, Services and Suggestions for Mini Health Centres

Ideally, the mini health centre (MHC—catering to the needs of a population of 5000) should have
the following in its set up:

® A health post managed by Lay First Aid Person for every 1000 population;
® A male and a female multipurpose worker in the MHC;
® Adoctor to be available at the MHC, at least three hours a day, three days a week; and

® The identification of, and liaison with, a referral hospital within a reasonable distance.

The following are the essential services to be provided at the MHC:

® Based on the report of the Lay First Aid Person, pregnant mothers are to be registered and
antenatal care is to be provided,;

® All children within the area are to be covered under the immunisation programme;
® Regular house visits and screening are to be done to prevent communicable diseases;

® Target couples are to be identified from among the eligible couples for family planning advice
and services; and

® Health, nutrition and environmental sanitation education programmes are to be conducted on a
regular basis.
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Itisalsoimportant toimplement arational drug policy. InIndia, many of thedrugsused areeither inthe
non-essential or in the banned category. Thus, for ensuring the basic need of the consumers’ right to
health care, theimperativeisto have aneed-based rational drug policy. Themain purpose of thispolicy is
to restrict the marketing of unnecessary and harmful drugs, and the policy should take into account the
followingfactors:

Ensure strict quality control of medicines;
Control the pricing of drugs;
Ensure that quality medicines are available to the people at afair price; and

Use generic names only for essential medicines and avoid the use of enticing brand names.

Onthe basis of the above-mentioned points, Bangladesh introduced its National Drug Policy in 1982.
Akhtar (1997) has pointed out the self-evident gains which Bangladesh has enjoyed in the area of prices,
production figures and quality indicators on acomparison of 1992 figures with those of 1982

Similar, but moreinclusive recommendations (with respect to the formulation of National Drug Policy)
were put forward by the Voluntary Health Association of India. Their recommendations are as follows:

Ensurerational drug use, al irrational drug combinations should be banned. The WHO Guidelines
for the same may be made use of;

All drugs and various combinations, which have been banned by the Drug Controller of India,
should beimmediately withdrawn from the market;

Availability of essential drugs must be ensured at affordable prices (see Box 1.8);
Drugs cannot be treated as commaodities and therefore prices of al drugs should be controlled;

Effective quality control of drugs and their ethical marketing should be ensured by providing
appropriate powersto the Drug Control authoritiesand strengthening of the Drug Control machinery
throughout the country; and

A rational policy on drugsof traditional systemsof medicine should beformulated and implemented.

In view of the above discussions and suggested remedies for ensuring the right to health care, the
followingisaset of proposals (Adnan, 1997) to approach theissue holistically aswell asin adecentralised
manner:

A judicious combination of increased cost recovery by the public hospitals (modest increasesin
user fees), and increased all ocationsto the public health care system (well within the government’s
means) to generate the resources needed to reduce the outflow of staff and to restore the reputation
of reliable servicesat public hospitals;

For the administrative burden of operating anation-wide system of health carefacilities, itistimeto
seriously consider decentralising some socia functionsto the state, together with adequate powers
of revenue collection;

Start a compulsory social health insurance scheme to generate additional funds, and enable the
governmentsto retain overall control of health financing. The government should pay for the poor;

To monitor and supervise any health corporatisation or privatisation schemes, a national board or
commission should be set up;

Need to look at health care from the viewpoint of alternative medicine systems. For instance,
ayurvedic treatment and homeopathy should complement the western medical approach. Thisis
also another means to combat the escalating prices of pharmaceutical drugs and other medical
products;
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® Adopt anational drug policy to promote essential drugs' use;

® Promote and popul arise health education among the general public, via schools, community halls,
and the mass media etc., aswell as providing preventive health care;

® Thegovernment should appreciate the fact that increasing demandsfor public health aredirectly or
indirectly caused by its neglect in controlling pollution, general cleanliness of public places and
residential areas, unhealthy production of foodstuffs etc. These measures, if properly implemented,
would help reduce the medical expenditure of the entire country. The money derived from afine
imposed for polluting the environment, like vehicle pollution, open burning etc., should go towards
maintai ning the health care system; and

® |mplement the“Patients Charter” on providersof al health services.

Box 1.8: Stress on Uniform Drug Prices

To control the entry of the multinational companies and the NRIs into the medicine market, the
All India Organisation of Chemists and Druggists (AIOCD), has demanded the introduction of uniform
consumer prices all over the country.

The MNCs and the NRIs had sought permission from the Finance Ministry to start nation wide
distribution of medicines in the country. However, the medicine shop owners dread the entry of
multinational pharmaceutical companies, as their advent would ruin them. At their national executive
meeting, the AIOCD raised a demand in favour of sale of medicines at a uniform price in all states,
inclusive of all taxes, a step that would help the consumers.

According to the AIOCD, there should be no tax on medicine. Out of every rupee earned through
the sale of medicine, 52 paise goes to the exchequer in the shape of various taxes.

Another areaof direct consequencein the direction of the protection of consumers' right to health care,
iswhether the medical field isconsidered asaservice as defined under the Consumer Protection Act, 1986.

Before 1986, any dispute regarding negligence on the part of the doctors or hospitals was dealt under
the Law of Tortsto claim damages or under Sections 304 A, 336, 337 and 338 of the Indian Penal Caode.
However, after theintroduction of the Consumers Protection Act (COPRA), 1986, the situation has changed
completely.

In the beginning, there was a controversy about whether a consumer of amedical service could filea
complaint against adoctor or a hospital for negligence. The matter was set to rest by the Supreme Court
when it took up abunch of specia leave petitionsin the Indian Medical Association vs. V. P. Shanta and
other cases (see box 1.9)

1.4.7 Conclusions

Thereis no doubt that the consumers’ right to health care is afundamental right for citizensto live with
dignity. In India, though thisright has not been enshrined in the Chapters on Fundamental Rights, it has
been spelt out quite clearly in the Chapters on Directive Principles of State Policy.

Furthermore, the broad objectives of the welfare state have been stated in the Preambl e of the Indian
Constitution, which definesjustice asthat including social, economic and political. And for consumersto
achieve justice from the welfare state, it is necessary that the right to health care is considered as a
fundamental right.

In India, the objectives of “Health for All” by the year 2000 are spelt out elaborately in various policy
documents. However, problems crop up intheimplementation of these policies. Hence, the question remains
whether the problemslie at the implementation stage or in the setting of objectives?
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The subject of health care cannot be dealt in isolation. The health care service has to be considered
along withtheavailability of basic needslikefood, nutrition, environment & pollution, education, sanitation
& hygieneincluding safe drinking water, etc.

Box 1.9: Medical Service under COPRA

The Supreme Court held that under COPRA, Section 2 (1)(0):

Service rendered to a patient by a doctor (except free service) by way of consultation, diagnosis
and treatment, would fall within the ambit of ‘service’.

The fact that doctors belong to the medical profession and are subject to the disciplinary control
of the Medical Council of India and/or State Medical Councils under the Indian Medical Council Act
would not exclude the services rendered by them from the ambit of COPRA.

Service rendered at any hospital/nursing home where charges are required to be paid by the
persons or by the insurance company on a person’s behalf, falls within the purview of the expression
‘service’.

Service rendered at a (i) non-Govt. hospital/nursing home and also at a (ii) Govt. hospital/health
centre/dispensary where services are rendered on payment of charges as well as free of charge to
those who cannot afford to pay. Free service would also be ‘service’ and the recipient a “consumer”
under the Act.

On the question of the members’ ability to decide medical negligence cases unless they were
themselves medical practitioners, the Court ruled: “[it] cannot be expected that the members of the
consumer fora must have expertise in all fields. It will be for the parties to place the necessary
materials on record, which will enable the members to arrive at their findings on the basis of that
material.”

1.5 RIGHT TO DRINKING WATER AND SANITATION
1.5.1 A brief overview

“Gracious be divine water for our protection, bethey for our drink; and stream on us bliss and happiness;
Sovereigns over preciousthingsand rulers over man, water; we seek healing balm of you”—Rigveda.

Man cannot livewithout water. It isone of themost crucial and fundamental of basic needs. The United
Nations Guidelines for Consumer Protection, 1985, addressed the issue of drinking water though not
sanitation. However, both of them areinter-linked, and therefore have to be considered together.

Theright to drinking water and sanitation not only comes under the overall right to health care, but the
issue can stand-alone as well. In other words, the right to health care is a step forward from the right to
drinking water and sanitation. Thus, theright to drinking water and sanitation isanecessary conditionfor
thesurvival of civilisation. Inthiscontext, theissueisnot only that of quantitative availability of drinking
water or of peopl€e’sability to have accessto drinking water and sanitation but also, moreimportantly, the
quality of water (seesBox 1.10).

1.5.2 Definition and obj ectives

The UN Guidelinesfor Consumer Protection, 1985, defined the right to drinking water as: “ Governments
should, within the goalsand targets set for the International Drinking Water Supply and Sanitation Decade,
formulate, maintain or strengthen national policiestoimprovethe supply, distribution and quality of water
for drinking. Dueregard should be paid to the choice of appropriatelevelsof service, quaity and technology,
the need for education programmes and the importance of community participation.”

TheWater Decade (1981-1990) was a co-ordinated international effort to “ speed up” the water-quality
transition and accel erate the introduction of water servicesin poor regions. One noticeable feature of the
UN Guidelinesisthat though the United Nations formulated the same keeping in view the objective of the
Water Decade, it did not specify anything on sanitation aspects. Sanitationisnot only astand-aloneissue,
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but related to theissue of theright to health care, both in the horizontal and vertical sense. In 1997, nearly
1.26bn people in developing countries lacked safe water supply and nearly 3.15bn lacked access to
sanitation services as per the UNDP Human Development Report, 1999.

Box 1.10: What is Clean Water?

There are various scientifically derived parameters for measuring the purity of water. In most of
the cases, it is the bacteria which causes water impurity. Usually, the coliform group of bacteria is
being used to evaluate the sanitary quality of drinking water.

The measurement of bacteria in water is that of the Most Potable Number (MPN) per 100ml of
water. Ideally, the MPN should be zero but that is rarely the case. Countries normally evolve their
own ‘safe’ water standards. In UK, drinking water is allowed MPN value up to 3; in Japan, Class |
water can contain MPN up to 50.

In India, the recommended MPN standard for drinking water is up to 3, but in reality, the MPN
count goes into thousands. The main reason for this is leakage into water from pipes, and antiquated
or ill-constructed sewers. Furthermore, the recommended MPN standard for inland surface water is
up to 5,000. In reality, the river Yamuna, before it enters Delhi, has an MPN count of 7,500. This
goes up to 25 million while passing through the Okhla sewage pumping station. This is really horrifying
considering the fact that people use streams for purposes of drinking water and bathing.

Another measurement of water pollution is the Biological Oxygen Demand (BOD), measured in
mg per litre. Usually, wastes discharged into a river are quantified as “total solids”. Some of these
are absorbed as “dissolved solids”, and the rest are called “suspended solids”. Organisms present in
the water can consume and destroy dissolved solids, and for this they need “dissolved oxygen” (DO)
present in the water. The amount of oxygen needed by these organisms to cope with the dissolved
solids is called the BOD, and the greater the pollution, the higher the BOD. When the BOD levels
overtake the DO levels, the water body begins to die, i.e. it can no longer ‘digest’ the wastes present
in the water body.

It isclear from the above that the right to drinking water covers not only the supply of drinking water
per se, but alsothe supply of ‘ safe’ water for the purpose of consumption. In other words, the UN Guidelines
not only cover the production and supply of drinking water, but also the right of consumersasend usersto
demand water free from contamination.

The broad objective of including the right to drinking water and sanitation into the overall gamut of
consumers' rightsaremainly two fold. Firstly, the objective concernsitsalf with the nation’shealth, economic
aswell as social. Unless people have availability and access to safe drinking water and sanitation, they
cannot take part effectively in the production process.

Secondly, the objectiveisbased on theAgenda 21 premisethat water isafiniteand vulnerable resource
and onewhichislikely to bethe principal constraint on economic development in the coming years. Thus,
education programmes and community participation are being stressed upon with regard to production,
supply servicesand end-use of water in general, and drinking water in particular. Such objectivesareto be
fulfilled by keeping in mind the following facts:

® Water isvital for human consumption;

® 80 percent of al diseases are caused by the use of unsafe water and absence or improper use of
sanitation facilities; and

® Closelink between unsafe water, lack of sanitation and disease. Indialoses 73mn man-days every
year owing to diseases caused by unsafe drinking water.
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1.5.3 Government policy

Water is a State subject in India. Entry 17 (the State List, Seventh Schedule, Article 246) mentions:
“Water, that isto say, water supply, irrigation and canals, drainage and embankments, water storage and
water power subject to the provisions of Entry 56 of List1”.

Entry 56, List | (the Union List) deals with inter-State water disputes. On the other hand, Entry 6 of
List Il dealswith public health and sanitation.

Itistherefore clear that the States are responsible for avail ability and accessto safe drinking water and
sanitation facilities (See Box 1.11). At thelocal level, in urban India, Municipal Corporations supply safe
drinking water and provide for requisite sanitation facilities. In rural areasit is usually the state public
health engineering department which hasthe responsibility to supply water and sanitary facilities.

Box 1.11 Norms for Safe Drinking Water

® Drinking water source should be within:
= 1.6 km distance in plains,
= 100 metres elevation difference in hills;

® One hand pump or stand post for every 250 persons;
® 40 litres of safe drinking water per capita (Ipcd) for human beings

® 30 litres per capita per day additionally for cattle in desert
development programme (DDP) areas.

® Drinking water is defined as safe if it is free from bacteria
contamination, chemical contamination viz. fluoride, iron, arsenic,
nitrate, and brackishness in excess or beyond permissible limits.

The Chief Ministers' conference heldin July 1996, on Basic Minimum Services, recommended achange
in the above norms. It was recommended that the present norm of 40 Ipcd be raised to 50 Ipcd and the
distance norm be reduced from 1.6 km. to 0.5 km. in the plains.

In Indiathere isthe National Water Policy, 1987, that covers some aspects of the consumers' right to
drinking water. Thisis, of course, not included in the Chapter on Fundamental Rights.

However, a Supreme Court judgement stated that the right to livelihood isincluded in theright to life
and personal liberty, because no person can live without the means of living (Olga Tellis vs. Bombay
Municipal Corporation, AIR 1986, SC 1800). Availability and accessto safe drinking water and sanitation
arecertainly fundamental meansof living. Therefore, thisjudgement enlarges the scope of the application
of Article 21 (right to life and personal liberty—see Box 1.12).

Box 1.12: Inclusion of Drinking Water under the category of “Food”

A Parliamentary Committee has recommended that the definition of food under the Prevention of
Food Adulteration Act, 1954, be widened to include drinking water. The Committee wanted to make
the local authorities statutorily responsible for maintaining water purity at a higher level.

In its report presented in 1996, the Committee on Subordinate Legislation wanted the Government
to amend Section 2(V) of the Act and include water, treated and supplied by the local authorities,
within the definition of ‘food’.
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More specifically, the Supreme Court, inits judgement on Subhas Kumar vs. the State of Bihar (AIR
1991, SC 420), observed that right to liveisafundamental right...and it includesthe right of enjoyment of
pollution free water and air. [emphasis added]

In addition to theseinterpretations, Article 39 (a) statesthat the citizens, men and women equally, have
theright to adequate means of livelihood.

1.5.3.1 Administrativemeasures

In India, administrative measures, with respect to the supply of drinking water, can be divided into two
broad categories: urban and rural. In urban areas, the responsibility of supplying drinking water lieswith
municipal corporations.

Somelegidation provide an obligation for supply of potablewater, thus asserting the consumer’sright,
such asthe Bombay Municipal Corporation Act.

The CalcuttaMunicipal Corporation Act, 1980, provides an interesting case. Whilethe right to water
existsin the relevant provisions, it is defeated by a general waiver of the city body’s obligation, which
relies on: “The Corporation will do all what is required under the Act, but subject to availability of
resources.” A similar provision existsin the Tripura State law governing municipalities. At the sametime,
the State law of Rajasthan coversthe State's obligations without the ‘ endeavour’ escape clause.

Ontheother hand, inrura areasthe supply of drinking water isdecentralised in nature. The governments
only provide broad administrative goals and guidelines for the supply of water. In 1986, the Union
Government adopted a scheme called Technology Mission on Drinking Water (see Box 1.13). The then
Prime Minister Rajiv Gandhi said in the Union Parliament: “.... The maximum amount of scientific and
technological development will go into drinking water and the highest technology out of any of these
missionswill be used to givedrinking water especialy inthose areaswherethereisatremendous shortage...”.

Box 1.13: Technology Mission on Drinking Water—Goals

® Water for the entire rural population within five years;

® Adequate safe drinking water by the end of the Eighth Five Year
Plan;

® \Within accessible reach;
® On sustainable basis;
® Using appropriate technology; and

® Full participation of the people.

1.5.41mplementation

In urban areas, municipal authorities are implementing the objective of supply of safe drinking water to
households aswell asto industries.

Inalmost al the citiesand towns, water isto be supplied in atime bound manner. Househol dsareto pay
aminimal amount of water tax for consumption of water.

Apart from in-house supply, municipalities also erect water taps for public use. People do not haveto
pay for thissupply, i.e. water supply inthiscaseisregarded as pure public good, and exclusion principleis
not applied.
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In rura areas, implementation of the Technology Mission on Drinking Water is covered under four
heads.

The first is the Accelerated Rural Water Supply Programme (ARWSP), a Centrally sponsored
programme under which funds are rel eased to the State Governmentsin four installments, based on the
physical and financial progress of the scheme.

The second isthe Minimum Needs Programme (MNP) which isapart of the State plan, and fundsfor
which are allocated to each State under their annual plan provisions.

Fundsrel eased under the ARWSP and the MNP are utilised by the State Governmentsfor provision of
hand pumps, sanitary wells and piped water supply systems, depending upon the availability of ground
water.

The third category includes the mini-mission projects under which 55 districts of the country have
been identified for adistrict-based integrated approach involving the community and non-governmental
organisations, inimplementation, operation, maintenance and health education. The projectsareaimed at
solving specia problemslike excessfluoride, excessiron and salinity in water.

And finally, the Technology Mission hasfive sub-missionsfor tackling special problemsrelatingto the
quality of water.

The sub-missionsare asfollows:

® Guineaworm eradication,

® Control of fluorosis,

® Excessironremoval,

® Control of brackishness, and

¢ Scientific sourcefinding, and conservation of water and water quality surveillance.

Besides the Technology Mission on Drinking Water for rural areas, the government announced it's
National Water Policy in 1987. The policy was designed by the National Water Resource Council. The
substantive parts of the statements made in the policy are asfollows:

® Drinking water will receivethe highest priority;

® \Water is a national resource and the non-river basin states also have an interest in the inter-state
rivers;

® Theriver resource planning will befor hydrologica unitsand not on thebasisof state-wiseterritories;
and

® Conjunctive use of surface and ground water resources, i.e. the combined operation of both ground
and surface water.

With regard to sanitation, municipal authoritiesare responsiblefor keeping aclean environment within
their jurisdiction. Nowadays, the municipalities are implementing centralised sanitation schemes. For
example, in Calcutta, the World Bank has funded a centralised sanitation scheme under the Calcutta
Urban Development Programme |11. The importance of such a programme is that most of the
communicable diseases are water-borne, and therefore, for the purpose of public sanitation and public
health care, such a scheme is an absolute necessity (see Box 1.14).
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Box 1.14: Water Handling and Cholera

According to a Bulletin of the World Health Organisation, the majority of those infected with the
cholera vibrio are not seriously ill, and many are symptom-less carriers. As germs spread rapidly in
over crowded or slum conditions, person-to-person transmission through contamination of domestic
food and water gets facilitated. A study carried out in Calcutta found that carriers of V. Cholerae
were contaminating domestic water stored in wide-mouthed vessels, such as buckets, with their
dirty fingers.

Two methods were used to see if transmission of infection could be reduced: chlorination of
stored water, and the use of a narrow-necked earthenware vessel (called surai) for water storage.
These were tried out in similar population groups in east Calcutta. The results of the study showed
that exposure of infection outside the home was relatively less important than transmission within
the home. The surai has the additional advantage of being cheap and acceptable to the local
community. Its narrow neck prevents the introduction of infected hands and germs into the stored
water.

Furthermore, the government has also taken up a scheme called the low cost sanitation programme.
Under this programme, both small and medium towns, fringe areas of the cities and therural areas of the
country have been given highest priority.

Under thelow cost sanitation programme, individua and community latrines are constructed according
to their needs, and at present eight agencies are involved (directly or indirectly) in the implementation of
this programme and in the rehabilitation of scavengers in the country. The following are the agencies
involved in the programme and their area of work:

TheMinistry of Urban Development isin-charge of theintegrated devel opment of small and medium
towns;

HUDCO (Housing and Urban Development Corporation) for basic sanitation schemes;
Central Ganga Authority for Ganga Action Plan;

the Department of Rural Devel opment isin-charge of centrally sponsored Rural Sanitation Project
(CRSP);

CAPART through NGOs for low cost sanitation projectsin rural areas;
The Ministry of Welfareisin-charge of rehahilitation of scavengers;

TheWorld Bank/UNICEF assisted schemes under the control of the Ministry of Urban Devel opment
and the Department of Rural Devel opment; and

Sanitation programmes of State governments under the state plans.

1.5.5 Problemsof implementation

Themajor problem of implementation isrelated to financing. Given the exorbitant demand (need) for safe
drinking water and sanitation, the funding availableistoo small. For example, during the Eighth Five Year
Plan, the percentage earmarked for water supply out of thetotal public sector outlay was 3.85 (Table 1.8).
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Table 1.8: Outlay for Water Supply Sector
Unit: In Percent

Five Year Plan Percentage
First Plan 0.18
Second Plan 0.42
Third Plan 0.19
Fourth Plan 0.98
Fifth Plan 1.22
Sixth Plan 2.34
Seventh Plan 3.04
Annual Plans (90-92) 3.23
Eighth Plan 3.85
Source:  Water for All, Ministry of Information and

Broadcasting, Government of India, 1993

Financial constraint isthe most important obstaclein providing drinking water facilitiesand sanitation
both in the urban and rural areas. As per the Ninth Five Year Plan, the investment requirement for urban
and rural water supply isabout Rs. 66,300 crores. It meansthat on ayearly basistheinvestment requirement
is about Rs. 13,260 crores. For rural areas this works out to be about Rs. 8,000 crores per annum.
However, looking at the progressin the past years, it isunlikely that such atarget will be met in the future
(Table 1.9).

The sanitati on programme seemsto be much more problematic. For example, the Eighth Plan provision
of Rs. 150 crore in the Central Plan was only about 25 percent of the required assistance to meet the
objective of conversion of all existing dry latrines in the urban areas of the country, numbering 50 lakh
units, into low cost pour-flush-sanitary latrines.

Apart from the macro problem of financing the supply of safe drinking water and sanitation to all, the
micro level problems arerelated to wastage, corruption, delay inimplementation etc.

The wastage is mainly due to the existence of the non-exclusion principle while supplying drinking
water. Thefree supply does not motivate peopleto usewater diligently, and thisleadsto unsustainable use
of water.

Another problem iswith respect to accessto safe drinking water, particularly for the Scheduled Castes,
Scheduled Tribes and other weaker sections of the population, and in the water scarcity areas such as
deserts. For exampl e, the Government of Rajasthan had started aprogramme of installation of hand pumps
for the supply of safedrinking water in the desert areas, especially for the benefit of the weaker sections of
the population. However, the programme is suffering from the following limitations with respect to
installation:

® wrong selection of sites: the sitesfor hand pump installation wereidentified on the recommendation
of thevillage headswho normally belong to the higher castes. Thus, the depressed and the downtrodden
were neglected and ignored; and

® |ack of community involvement: since the district authorities select sites in consultation with the
village heads and other influential peopleand ingtall the pumpsabsolutely free of cost, the government
scheme has no community parti cipation/invol vement.
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Table 1.9: Financial Progress Under ARWSP and MNP
Unit: Rs crores
Year ARWSP MNP
Release/ Expenditures Expenditures
1990-91 410.54 572.28
1991-92 644.51 692.07
1992-93 459.00 799.19
1993-94 737.02 786.16
1994-95 809.97 914.24
1995-96 1039.73 1124.47
1996-97 1093.02 1325.59
1997-98 864.12 1312.92
1998-99 643.36 882.32
1999-00* 1097.91 926.62
* As on 10" January, 2000
Source: Annual Reports, Ministry of Rural Development, Govt. of India, Various issues

Regarding the proper maintenance of the installed pumps, the government scheme has the following
problems:

® |ack of infrastructure at the grass root level: for ensuring regular and sufficient water supply,
proper attention to the repair and mai ntenance of the hand pumpsisvery important. The government
department has established athree-tier system to ook after thisjob: an unpaid caretaker with only
two spannersat thevillagelevel, atrained mechanic at the block level, and amobileteam of trained
mechanicsat thedistrict level. Theresultisatotal lack of co-ordination and commitment to thejob;

® |ack of community participation: sincethe block level mechanic carriesout hisjob with the help of
outside labour, thereis hardly any community involvement; and

® shortage of spare parts:. thisis an inherent weakness of the multi-tier system of maintenance.

The state governments undertook comprehensive surveys during 1991-94, which reflected the gravity
of the problem. Asin April 1994, there were 1.41 lakh not-covered (NC) villages/habitations and 4.30
lakhs partially covered (PC) villages/habitations, apart from 1.51 lakh villages/habitations suffering from
acute water quality problems (QP).

During the Eighth Plan, rural water supply programmes have covered 3.40 lakh villages/habitations.
Thetasksfor the Ninth Plan would be to cover 0.88 lakhs NC, 3.91 lakhs PC and 1.40 lakhs QP villages/
habitations. But looking at the past progress, more particul arly the data.of 1998-99, it isdoubtful whether
the government will be able to meet itstargets (Table 1.10).

As for the sanitation programme, the achievement has been dismal. As per WHO (quoted in World
Development Report, 1999), only four percent of the rural population had proper sanitation facilitiesin
1995. Ason 1998-99, against a target of constructing about 1.6 million sanitary latrines, only about 58
thousand latrines were constructed (about 36.3 percent).

With respect to the low cost sanitation programmes, the following problems of implementation areto
be noted (Datta, 1989)

® L atrineisconsidered as synonymouswith sanitation, but inreality, it isonly one aspect of sanitation;
® Thenon-availability of correct solutions of sanitation problemsin rural and urban areas;

® Relationship between ground water quality and on-site sanitation;

* \Women havelittle voice in the decision making process of low cost sanitation programmes;

® Viability of community latrinesinrural areas;
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® Lack of availability of space in urban areas; and

® L ack of sense of involvement and urgency at al levels.

Table 1.10: Coverage of Habitations Under Rural Water Supply

Year Target (Nos.) Achievement (Nos.) % Coverage

NC PC Total NC PC Total NC PC Total
1997-98 30552 69061 99613 | 20672 62339 83011 67.7 90.2 83.3
1998-99 31935 73967 105902 | 10967 45953 56920 34.3 62.1 53.7
1999-00* 90061 - - 37445 - - 35.3

* As on January, 2000
NC: Not Covered; PC: Partially covered

Source: Ministry of Rural Areas & Employment, Annual Reports, 1998-99, 1997-98
Ministry of Rural Development website for the year 1999-00

1.5.6 How to improvethesituation?

In order to solvethe problems associated with the poor state of supply of drinking water and sanitation, it
is necessary to make a comprehensive plan with the broad objective of the consumer’s right to safe
drinking water and sanitation. What is necessary is not only the decentralisation of various schemes to
provide better access to safe drinking water and sanitation facilities, but also a decentralised financing

mechanism.

Thus, theimperativeisto pull the people out of their web of inertiaand makethem equally responsible

for the avail ability of and access to safe drinking water and sanitation.

In thisrespect, thefollowing pointsareto be noted for efficient management, operation and maintenance

of the decentralised system:

* Develop an effectiveinformation management system so that the physical and financial progress of
water supply facilities can be monitored periodically;

® Toensureproper maintenance of the assets created, involvement of the community isnecessary (see

Box 1.15 & 1.16);

® Implementation of the mai ntenance system in Stateswith villagelevel, block level and district level

planning; and

® Toinvolvewomeninthe selection and maintenance of the water supply systems.

Box 1.15: Conservation of Rain Water to Overcome Scarcity

Director, Vatavaran, an NGO.

Experts mooted that the age-old method of saving water in brick tanks and mud ponds
could help India to overcome the problem of growing water shortage.

Indians consume 19bn cubic metres of the available water every year, even as about two-
thirds of the 4000bn cubic metres of annual rainfall flows down the drain. “It is time to rediscover
old ways of water management—rain water harvesting being one of them”, said Igbal Malik,

In this regard, the Central Ground Water Board, Chandigarh, has started a pilot project in
the Jawaharlal Nehru University, New Delhi, to recharge ground water levels.
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Box 1.16: Community Based Models for O & M of Hand Pumps

As regards Operation & Maintenance of handpumps, community based models have
been developed in some states, particularly in Betul district of Madhya Pradesh, Banda and
Barabanki districts of Uttar Pradesh and Midnapore district of West Bengal.

The Midnapore model has been recognised as a good system and is being emulated and
adopted by other states.

In this model, a water committee is established in each village, two women from the
community are trained as caretakers, the beneficiaries raise Rs. 500 per handpump as the
initial fund for maintenance and each family contributes 50 paise per month towards
maintenance. This has resulted in an optimum level of functional handpumps on a wholly
self-sustaining basis with the active participation of the community and the local NGOs.

Therefore, on the basis of the points made above, it is necessary to introduce acommunity-based water
management system for equitable distribution of drinking water among the population of rural India,
especially for the socially and economically weaker sections.

Asacomplement to the system of decentralised planning, health and water educators have a positive
role to play in spreading information related not only to prevention of waterborne diseases and water
pollution, but also to water economics. In villagesor urban slums, the possibilities of sanitary planning for
recycling unfiltered water could al so be explored.

With respect to the proper implementation of thelow cost sanitation programme, theimperativeisfor
proper evaluation of the technical, financial, socio-cultural and other aspects of the programme.

1.5.7 Conclusions

Theissue of drinking water and sanitation cannot be discussed in isolation. The issue of “health for al”
hasto be tackled along with the issue of the quality and quantity of drinking water and proper sanitation
facilities.

Theright to safe drinking water and sanitation is afundamental right of citizens (consumers) in order
tolead adignified life, and aso afundamental imperativefor peopletotake part effectively in the development
process.

In India, though there are legidations covering thisright, they are fuzzy in nature. On paper they are
good and are based on objectives keeping decentralisation in mind. However, when it comes to
implementation, the problems begin.

The problemsarenot only related to delay inimplementation or corruption, but also with respect to the
effective participation of the community in maintaining and using available water resources and sanitation
facilities.

16 RIGHT TO SHELTER
1.6.1 A brief overview

Apart from food and clothing, shelter is equally fundamental for dignified living. In India the right to
shelter is not covered under any particular Fundamental Right. However, under the 20-point programme
(adoptedinthemid-1970s), theright to shelter wasrecogni sed asonefor which the government isresponsible.

All said and done, the scenario has not changed much sincethen. Inreality, it isgetting worse day by day.
With the growing rate of urbanisation, lack of housing isincreasingly becoming a social problem, apart
from the economic stress associated with it. It has been estimated that by the year 2000, some 400mn
peoplewill beliving in India' s urban areas.
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According to the 1991 census, the urban population of Indiatouched the figure of 232mn; an increase
of about 72mn in adecade (4.5 % growth rate per annum). By and large, theincrease in the growth rate of
urban population has taken place by an expansion of the existing cities and the associated factor of rural-
urban migration. The 1991 census figures also reveal ed that there are 23 citiesin Indiawith apopul ation
of morethan one million, and in about 600 citiesthe popul ation strength varies between 50,000 to 500,000.

Such a scenario has a telling effect on housing. For example, according to housing census data, in
1991, therewasahousing shortage of 18.5mn units(13.7mninrural and 4.8mnin urban areas). Furthermore,
these figures had shot up to over 21mn unitsin 1996 (13.66mn unitsin rural areas and 7.57mn unitsin
urban areas). Going by thistrend, the national housing backlog by the year 2001 may go up to over 41mn
units.

1.6.2 Definition and obj ectives

Theright to shelter can be defined asthat right which enabl es peopleto livein adignified and sustainable
manner.

The Istanbul Declaration on Human Settlements endorsed the universal goal of ensuring adequate
shelter for all and for making human settlements safer, healthier, morelivable, equitable, sustainable and
more productive.

Two major themes of the Istanbul Declaration—adequate shelter for al and sustainable human
settlements’ development in an urbanising world—havetheir genesisin the Charter of the United Nations
that aimed at reaffirming existing and forging new partnershipsfor action at theinternational, national and
local levelstoimproveour living environment.

Thus, the objective of right to shelter represents opportunities and challenges for the development
process, aswell asrisks and uncertainties.

In short, the objectives can be summarised asfollows:

® Improvetheliving conditionsin human settlementsin waysthat arein consonance with local needs
andredlities,

® Asrural and urban developments are interdependent, adequate infrastructure and public services
areto be built up in rural areas;

® Develop anintegrated network of settlements;

®  Minimiserural-urban migration;

® Special focusto be givento medium and small-sized towns,
® Ensurelegal security of tenure;

® Protection from discrimination and adequate access to affordable and adequate housing for all
personsand their families; and

® Recognise the particular needs of women, children and youth for safe, healthy and secure living
conditions.

1.6.3 Present situationin India

Presently the housing scenario is such that between 25 to 50 percent of the urban populationislivingin
makeshift shelters, squatter settlements or slums. The situation is even worse in rural areas, where 75
percent of the constructions are classified as that of a semi-permanent nature.

The pictureismore problematic in the fringe areas of the metropolitan cities. The need for housing has
become so great that all landsin the periphery of townsand cities are under the threat of becoming slums
for construction works.
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According to Joshi (1989), historical chronicles of urbanisation at the turn of the century reveal that
whereasthe urban population increased by 500 percent, the number of settlementsgrew only by 77 percent.

This poses the important issue of accommodating additional populations in the existing settlements,
and thus creating aproblem of density aswell as over-loading of the urban system.

Another mgjor problem is the mushrooming growth of slumsin and around big cities. The estimated
growth of lum dwellersin the four metropolitan citiesis presented in Table 1.11.

Table 1.11: Estimates of Growth of Slum Dwellers in Metropolitan Cities
Unit: In lakh
Variable Bombay Calcutta Delhi Madras Total
Slum dwellers (population) 1981, 28.31 30.28 18.00 13.63  90.22
1989 53.78 57.53 34.20 2590 17141
. (11.24) (11.16) (11.25) (11.25) (11.24)
1995 70.77 75.70 45.00 34.03 225.50
(5.26) (5.26) (5.26) (5.23) (5.25)
No. of Slum Housing Units
(@ 6 persons per family) 1989 8.96 9.59 5.70 432 2857
1995 11.80 12.61 7.50 5.67 37.58
No. of Acres Required
(@ 40 sg. Mt. per housing)
for Slum Unit 1989 8854 9476 5632 4269 28231
1995 11660 12460 7411 5603 37134
Note: Figures in parentheses are per annum percent rate of growth; * Estimated by
assuming 10 percent average annual growth rate
Source: Elumalai (1989)

1.6.4 Gover nment policy

Article 21 under the Chapter on Fundamental Rights dealswith theright to life and personal liberty. The
Supreme Court of India, initsjudgement on Francis Coralievs. the Union Territory of Delhi, AIR 1981,
SC 746, deliberated that the right to life and personal liberty includestheright to live with human dignity
and all that goes with it, namely, the bare necessities of life, such as adequate nutrition, clothing and
shelter. [emphasis added]

Again, in another Supreme Court judgement, there was adictum that shelter is one of our fundamental
rights (Prabhakaran Nair vs. the State of Tamil Nadu).

The National Housing Policy in 1988 did not pay enough attention to the serious problems of high land
costsin urban areas, degrading slum conditions and moreimportantly, the drift towards urbanisation. As
per the 1994 Housing policy, the Government shifted its role from that of abuilder to that of afacilitator.

The Central Government has prepared a new housing policy titled “National Housing and Habitat
Policy (NHHP), 1998". Two main pointsin this policy are worth noting. Thefirst isto forge partnerships
between private, public and cooperative sectorsfor enhancing the capacity of the construction industry to
participate in housing. The second is to empower the Panchayati Raj Institutions (PRI) and village
cooperativesto mobilise credit for rural housing.

Under the NHHP the Central Government has set atarget of construction of 2mn houses every year
with emphasis on the poor and the deprived. Out of this 0.7 million houses shall be constructed in the
urban areas. The government is encouraging private investment in housing through various means such
as providing 100 percent foreign equity in housing, real estate development and urban infrastructure
sectors.

The policy recognises the role of NGOs and community-based organisations in assisting the under-
privileged sections of society to secure adequate and affordabl e shelter.

42 | State of the Indian Consumer HH ¥ curs



On the related matter of tenancy, the 75th Constitution Amendment Act, 1994, has enabled the State
Governments to establish State-level rent tribunals for expeditious disposal of tenancy litigation. The
Urban Land Ceiling and Regulation Act (ULCRA) hasa so been repealed by an ordinanceto allow market
forcesto operatein the housing sector, a step that isbelieved to increase the housing stock in the country.

In 1998, the government proposed to set up anetwork of 1,000 rural building centresat acost of Rs. 65
crore (Rs. 650mn). According to the National Institute of Rural Devel opment, the nodal agency for executing
thisprogramme, “ Thisnetwork would aid in technol ogy transfer, information dissemination, skill upgradation
and production of cost-effective and environment-friendly materialsfor housing.”

Furthermore, the Ministry of Rural Areasand Employment also plansto establish aNational Centreon
Habitat Management for conducting research on different aspects of rural housing.

1.6.5Implementation

In India, theimplementation measuresrelating to the demand for and supply of housing are handled by the
Housing and Urban Development Corporation (HUDCO) Ltd., and its subsidiary, the National Housing
Bank (NHB). Whereasthe NHB isresponsible for financing of housing schemes, the planning and actual
implementation is being done by HUDCO. The NHB was created in 1989 with the principal objective of
promoting a healthy housing finance system and providing adequate finance to the housing sector.

In urban areas, HUDCO mainly builds three types of houses—for higher income, middle income and
lower income groups. However, HUDCO isnot responsible for slum development. The Ministry of Social
Welfare hasto develop low cost and sustainable housesin slums under its slum development scheme.

“Housing for All" has been identified as a priority areain the agenda of the Government as per the
Budget 2000 speech of the Union Finance Minister. He had stated that 25 lakh dwelling units would be
providedintherural areas. 12 lakh housesfor people bel ow the poverty line are proposed under the Indira
AwasYojana. An amount of Rs. 1,501 crore has been provided in the budget.

The Union Government has proposed a new scheme to assist the States and Union Territories by way
of amatching allocation for rural housing schemes meant specifically for weaker sections and the poor.

The objective is to encourage the States to increase their efforts and resource alocations for rural
households under the minimum needs programme. Therewill be flexible Central support to the Statesto
enable them to continue with their existing programmes, which have hitherto been suffering for want of
adequate resources.

1.6.6 Drawbacks of the system

As per the census data, the urban population grew at arate of 3.64 percent per annum during 1981-91. On
the other hand, the housing shortage was estimated to grow at 1.76 percent per annum during the same
period. Inother words, the gap between the demand and supply seemsto have come down.

Another interesting fact isthat though the urban householdsgrew at arate higher than therural households
(3.77 percent compared to 2.12 percent), the urban housing stock has kept pace with theincreasing demand
for housing. Infact, it has outpaced the growth in urban househol ds. Taking urban and rural areastogether,
total housing stock increased by 3.18 percent per annum during 1981-91, compared to 2.74 percent per
annum growth in the number of households.

The mgjor reason influencing shortageisthe decreasing level of investment in this sector, particularly
in plan allocations. A quick perusal of plan allocation data revealed that governments are increasingly
relying onthe private sector to deal with theresponsibility of providing shelter to the growing population.

During the past plans, the public sector, in spite of its public housing supply development paradigm,
was able to contribute only 10.2 percent of the total investment made in the sector. The share of public
investment has fallen from 34 percent in thefirst plan to eight percent in the eighth plan.
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The Ninth Plan has estimated that an investment of Rs. 1,21,371 crores at 1997 priceswill be needed
to meet the requirement of 16.76mn units in the urban areas alone during the Ninth Plan period (1997-
2002). Out of this, only Rs. 52,000 crore (28 percent) could be met by the formal sector.

Another major drawback of the system isthat the government has not given construction activitiesthe
status of an industry, thus denying the sector al benefits available to an industry.

Furthermore, with respect to housing finance, the policy is biased in favour of the higher income
groups, and has not paid enough attention to the needs of the rural poor. In the metropolitan cities, the
continuous decreasein purchasing power of the rupee and sky rocketing rates of houses/flats hasrendered
the dream of owning ahouse beyond realisation. On the other hand, the NHB schemefor housing loansis
opentotherura population, but these are to be disbursed through scheduled commercial banks. Besides,
the viability of the scheme in the rural areais severely limited by the savings pattern, behaviour and
capacity of the rural population and more so due to poor service area coverage by the rural branches of
scheduled commercial banks.

1.6.7 How to improvethesituation?

Private sector initiative in the housing sector is the need of the hour and both the government and the
private sector have to join hands for the growth of this sector. For effective participation of the private
sector, the “commercialisation principle” hasto become aredlity.

However, for consumer satisfaction, it is also hecessary to have an effective regulatory mechanism.
The strategy should be based on the removal of all supply side constraints in land development and
production and delivery of housing. Thefollowing pointsareimportant for the formulation of anintegrated
and enabling strategy for housing:

* Todeclarethat providing shelter to the homelessisabasic human right, and thus all efforts need to
be madeto prevent eviction of poor peoplefrom their existing dwellings, along with the construction
of new houses;

® Establishment of aregulatory mechanism for a proper mix of public and private sector initiatives;
Construction needsto be given the status of an industry;

® Fiscal incentivesand development of institutional mechanismsfor hous ng finance need to befacilitated
in a better way;

® Researchinand development of low-cost materials and technology hasto be adequately funded;

® Capacity building and ingtitutional reforms at the local body level have to be carried out; and

® Community participation inthe production and management of real estate assetshasto be encouraged.
With respect to housing finance, the following steps are to be taken;

® The housing finance scheme (itsloan structure etc.) under the NHB isto be suitably adapted to the
needs of the common popul ation;

® Institutional finance in the rural housing sector should be strengthened since presently there is
virtually noinstitutional financein this sector;
® Thecentra and state governments' schemesfor housing should beimplemented jointly.

It should be made mandatory that acertain percentage of the profits earned through housing finance by
various institutions should be devoted to financing the housing for the very poor at a negligible rate of
interest.
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1.6.8 Conclusions

The need for proper shelter isincreasingly becoming a national problem. One reason for the problemis
unsustai nable substitution of land space between housing and other immediate needs.

Thissituation hasled to an unsustainabl e devel opment of housing facilitiesin afew areaswhereasthe
vast mgjority of the country iswithout proper shelter.

The problem isfurther aggravated by large-scal e rural-urban migration, and the result is proliferation
of urban slumswithout any basic amenitiesfor dignified living.

Thisbrings out theimperative need for anintegrated, enabling and holistic housing policy at the national
level. Inthiseraof globalisation and liberalisation, the present policy is biased against the poor.

To rectify this, policy formulation should be based on both macro and micro aspects of the problem.
Micro level planning is vital because it takes into account what consumers actually need regarding the
right to shelter, whereas the formation of macro objectives areimportant for the viability of the system.

1.7 RIGHT TO EDUCATION
1.7.1 A brief overview

“Learning is excellence of wealth that none destroy; To man naught else affords reality of joy” —Poet
Valluvar in Tirukkural.

In asimilar vein, the Report of the United Nations Committee of Development Planning, 1990, has
stated: “ The process of economic development isbecoming increasingly to be understood as a process of
expanding the capabilities of the people’.

Education is one of the key factors for improving the capabilities of the people to take part in the
development process.

Inthissense, literacy isone of the basic tools of self defencein asociety where social interaction often
involvesthewritten media. For example, anilliterate/preliterate personisless equipped to defend hersel f/
himself in court, to compete for secure employment, to take part in political activitiesand so on. In other
words, basic education isamust to participate successfully in the democratic processwithin civil society.

The contrast between different states in India points to the fact that basic education is a catalyst for
socia change and economic development. The example of K eralashows how the spread of basic education
helpsto overcometraditional social rigidities. The opposite extremeisthe educationally backward states
of India, where the existence of socia rigiditiesis hindering human and economic devel opment.

Theimportance of educationin economic devel opment can be gauged by severd factorswith externalities
being one of them. The most important aspect of the external benefit of education liesinthe changeinthe
socia and cultural climate, incident to thewidening of horizons, which education entails. At the sametime,
thisbenefit isnot an automatic consequence of education at large, but only if the education isrelevant and
of a certain quality. This is because of the fact that the supply of professional people who cannot be
absorbed into appropriate positions may readily become an external diseconomy and source of instability.

This observation raises the issue: what is the type of education that should be emphasised, to what
degree, and how soon. Some economists have criticised (from the viewpoint of economic, not moral or
social values) the policy of mass education or the extensive system of higher education in developing
countrieslike India. According to them, these countries do not possess the ability to generate an effective
demand for a large number of educated workforce, and would take a considerable time to raise their
presently limited absorptive capacity for educated persons. These economists have based their notion on
the rate of return on education, which equals the ratio of the present value of wages or earnings due to
education, to the cost of providing that education.
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On the basis of this, it has been argued that from the standpoint of accelerating development, the
immediate requirementsmay call for an emphasison vocational and technical training and on adult education,
rather than on agreatly expanded system of formal education.

However, the above argument is not entirely true for India, as the rate of return on education here is
guite high. In general, not only does an educated person earn more than an uneducated person, but the cost
of higher education is also low in India. The second argument in favour of universalisation of basic
education has been put forward because of the benefitsthat thiswill provideto the overlapping generations.
In simple words, the neglect of basic education to one generation will have a perpetual impact on future
generations. Thereforeitisnot prudent to neglect theimportance of vocational training and adult education.

Theright to basic education is the fundamental right under which a person can effectively take partin
the development process. In other words, we are talking of education as an item of consumption which
people not only need but should also demand. On the other hand, it is the responsibility of the state to
ensurethe steady supply of the‘service' called education.

1.7.2 Definition and obj ectives

The United Nations Guidelinesfor Consumer Protection, 1985, definethe right to consumer education as:
“Governments should devel op or encouragethe development of general consumer education and information
programmes, bearing in mind the cultural traditions of the people concerned. Theaim of such programmes
should be to enable people to act as discriminating consumers, capable of making an informed choice of
goods and services, and conscious of their rights and responsibilities. In developing such programmes,
special attention should be given to peoplein general, and civil society in particular.”

Given theimperatives for basic education, the abjectives of the right to education can be spelt out by
taking into account the role that education playsin empowering peoplein general and the civil society in
particular. Dreze and Sen (1995) spell out the following gainsthat accrue to an individual due to basic
education:

® Being educated isavauable achievementinitself, and it givesthe consumersthe effective freedom
and power to choose between ‘good’ and ‘bad’;

® Education hasaninstrumental personal role. An educated consumer can make more effective use of
available opportunities;

® Better education and greater literacy canimprove public discussion on consumer needsand encourage
informed collective demands; and

® Greater educational achievements of disadvantaged groups can increase their ability to get afairer
deal. Thus, basic education reduces consumer-based inequalities.

In short, though the UN Guidelineshavelaid stress on consumer education, theunderlying principleis
basic education. Therefore, the right to basic education is an all-encompassing right covering different
aspects of human devel opment.

1.7.3 Present situationin India

At the time of independence, the education facilitiesin Indiawere dismal. Indiahad avery low literacy
rate, particularly inthe case of femaleliteracy. Over thelast fifty years, progress hasbeen madein thefield
of education; e.g. the expansion of schooling facilities. According to the Sixth All India Education Survey,
about 83.4 percent of the rural habitations in the country had a primary education facility within one
kilometre of walking distance. In middle school education, 76.2 cent of the habitations had this facility
within the habitation or within awalking disatance of 3 km. However, when a‘habitation’ rather than a
village was used asthe relevant unit, almost 49 percent of the 979,000 rural habitations (in 1986) did not
haveaprimary school withintheir habitation (Visaria, 1992). Asper the Ninth Five-Year Plan, the habitations
without primary schools/sections as per the norm of 1km walking distanceisas high as 1.76 lakh.
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Apart from theinput-oriented data presented above, the result-oriented data also showsafaster risein
literacy in 1991 compared to that in the previous decade (1971-81). The rise was more pronounced in the
case of femaleliteracy. However, thereisawide disparity among the different states of India. A comparative
set of figuresis presented in Table 1.12.

Table 1.12: Basic Education in India: Achievements and Diversities

Description India U. P. Kerala
Literacy Rates (Age7+) for Selected Groups (1991): Female 39 25 86
Male 64 36 96
Literacy Rates Among Children Aged 7-14 (1993-94):
Rural: Female 32 22 83
Male 57 52 89
Urban: Female 65 53 93
Male 82 74 93
Proportion of Rural Children Attending School (1993-94 (%):
Age 5-14: Female 55 44 94
Male 70 67 93

Percentage of Drop-outs in the 5-14 Age Group (1993-94):
Including those who have never attended school (%)

Rural: Female 45 55 6
Male 30 33 7

Urban: Female 20 32 7
Male 16 23 6

Source: National Sample Survey Organisation (NSSO), 47" Round

One of the main reasons for this inter-state disparity in educational achievements was the very low
enrolment of children in the educationally backward states of India (Table 1.13).

Table 1.13: Gross Attendance Ratio by Sex in General Education by Age Groups, 1995-96
Boys (years) Girls (years)
State 6-11 11-14 6-11 11-14
Rural Areas:
Bihar 61 60 39 28
Madhya Pradesh 90 66 69 40
Rajasthan 91 68 45 24
Uttar Pradesh 920 67 65 30
India 920 70 72 47
Urban Areas:
Bihar 83 81 72 73
Madhya Pradesh 105 92 99 90
Rajasthan 107 81 91 76
Uttar Pradesh 91 74 89 60
India 102 87 98 80
Source: National Sample Survey Organisation, 52" Round (July 1995-June 1996, August, 1998
Courtesy: Institute of Applied Manpower Research, New Delhi
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Certain interesting facts can be discerned from the data displayed above:

® Enrolment intheagegroup of 6-11ismorethan 100 percent in certain regions (including the urban
areasfor Indiaasawhole). The main reason isthat because of various socio-economic constraints,
thelearning process of children startslate. Besidesthat, there are many studentswho may not have
been promoted to the next class;

® Thedifference betweentheall Indiafiguresand the state figureswas more pronounced for girlsthan
for boys; and

® Thedisparity was morein rural areas than in urban areas.

Another important fact is that there is a high female-male literacy disparity in terms of educational
achievements. It may bethat it is very difficult to overcome the historical disadvantages, both structural
and more so socio-cultural, with respect to literacy, unless substantial and sustained state interventionis
made in favour of the educationally backward BIMARU states. A grassroots example will clearly show
theimperativefor stateintervention.

In 1997, the CUTS Centre for Human Development, Chittorgarh, did a survey on the empowerment
aspects of rural women in five blocks of the Chittorgarh district of Rgjasthan (CUTS, 1997). The survey
results showed contrasting responses. For example, in more than 87 percent of the villages surveyed,
people said that they do discriminate between the male and femal e child with respect to education, yet in
83.7 percent of the villages the respondents agreed to theimportance of femal e education. The following
are some of the reasons cited by the respondents for not sending girlsto school:

® Themostimportant reason wasthat educated girlswould take up jobs, anideathat thevillagersdid
not like;

® Thevillagersfeared that educated girlswould revolt against age- old social customsand traditions;

® Insomevillagesthe peopledid not send their girlsto school becausethefacility wasnot availablein
thevillage, and hence they were worried about the safety of their daughters;

® Daughtersaresureto get married sooner or | ater, thereforeinvesting in their education was considered
asa‘waste’;
® Poor economic conditionsalso played an important rolein discouraging parents from sending their

daughtersto school and;
® Girlsarerequired to manage the household right from an early age;

In order to give an impetus to adult education programmes, the government launched the National
Literacy Mission in 1988. The objective of the missionisto impart functional literacy to 80mn adultsin
the age group of 15-35. In this context, the government has adopted a two-fold strategy to achieve the
target. Firstly, certain areas have been selected to form part of the global strategy to be applied all over the
country. Secondly, forty technology demonstration (TD) districts have been selected for intensiveinputs so
that the findings of technological and scientific research in acontrolled environment (mainly keeping the
Keralaexperiencein mind) could befeasibly replicated.

Among the districts selected, one half were well endowed (WE) districts and the other half were
under-endowed (UE). Under this programme, these districts were provided techno-pedagogic inputs
such asimproved blackboards, better slatesand learning aidslike charts, globes, modelsetc., and reading
material inthelocal language and dialect was devel oped. Table 1.14 showsthe comparative data(on 1981
and 1991) on literacy rates for these districts, for the years 1981 and 1991, along with the overall data of
the concerned states.
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Table 1.14: Literacy Rates in Technology Demonstration Districts
Unit: In percentage
State/District 1981 1991 Change
Andhra Pradesh 29.94 37.46 7.52
Hyderabad (WE) 58.33 55.03 -3.30
Adilabad (UE) 18.79 27.79 9.00
Bihar 26.20 31.10 4.90
Ranchi (WE) 31.41 41.69 10.28
Madhubani (UE) 21.75 26.96 5.21
Gujarat 43.70 51.65 7.95
Ahmedabad (WE) 56.08 63.09 7.01
Panchmahal (UE) 28.10 36.17 8.07
Haryana 36.14 45.54 9.40
Rohtak (WE) 42.55 53.68 11.13
Sirsa (UE) 29.87 38.16 9.29
Karnataka 38.46 47.02 8.56
Dakshin Kannada (WE) 53.47 65.50 12.03
Raichur (UE) 24.72 28.77 4.05
Madhya Pradesh 27.87 35.52 7.65
Indore (WE) 49.00 55.44 6.44
Jhabua (UE) 11.15 14.17 3.02
Maharashtra 47.18 54.38 7.20
Nagpur (WE) 54.56 63.05 8.49
Osmanabad (UE) 29.78 44.29 14.51
Orissa 34.23 40.97 6.74
Cuttack (WE) 45.43 53.36 7.93
Kalahandi (UE) 19.42 25.32 5.90
Punjab 40.86 49.29 8.43
Ludhiana (WE) 50.60 57.62 7.02
Bhatinda (UE) 27.72 35.92 8.20
Rajasthan 24.38 31.03 6.65
Bikaner (WE) 28.20 33.35 5.15
Sikar (UE) 25.43 33.07 7.64
Tamilnadu 46.76 54.61 7.85
Coimbatore (WE) 53.80 60.80 7.00
Salem (UE) 39.29 47.59 8.30
Uttar Pradesh 27.16 33.78 6.62
Aligarh (WE) 31.35 35.96 461
Mirzapur (UE) 23.98 31.28 7.30
West Bengal 40.94 48.13 7.19
24 Parganas (North) (WE)  46.17 55.58 9.41
Murshidabad (UE) 24.89 30.50 5.61
Source: Premi, (1991)

The following inferences can be drawn from the data presented in Table 1.14:

® Qut of thetwenty-six districts, only thirteen showed comparatively better improvement intheliteracy
rates. The other thirteen districts had lower improvement in the literacy rates compared to the state
average, indicating only marginal impact of improved inputs on the adult literacy programme;

® Qut of thethirteen districtsthat showed better performance, seven were under-endowed. Thismeans
that certain critical minimum inputs can make a substantial contribution to the improvement of
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literacy, and at the same time some additional inputsinto the well-endowed districts may not make
much of animpact onimproving literacy;

* Mostimportantly, the datareveal ed that the K eralaexperience could not bereplicated elsewherein
India, thereby contradicting the Dreze-Sen hypothesis of learning by Indiafrom India(at |east with
respect to the adult literacy programme).

1.7.4 Government policy

Ason thisday, theright to education is not a Fundamental Right in India. However, in one case the apex
court ruled that primary education is afundamental right. Furthermore, with respect to education, there
are three related Fundamental Rights.

Under the Chapter on Fundamental Rights, Articles 28-30 deal with education. Article 28 Cl. (1) states
that no religiousinstruction shall be provided in any educational institution that iswholly maintained with
state funds.

Article29 Cl. (2) gatesthat no citizen shal bedenied admissioninto any educational institution maintained
by the State, or receiving aid from state funds, on grounds of religion, race, caste or language.

Article 30 Cl. (2) statesthat the state shall not, in granting aid to educational institutions, discriminate
against any educational institution on the ground that it is under the management of a minority, whether
based on religion or language.

A careful perusal of these Fundamental Rights shows that these rights are related to education, and
not to the right to education.

Theright to education is mentioned in the Chapter on Directive Principles of State Policy, whichaimto
achievethe goal of awelfare state. This chapter iscomplimentary to the Chapter on Fundamental Rights.
And education is certainly a pillar to achieve the goal of awelfare state.

Part IV of the Indian Constitution deals with the right to education under Articles 41, 45 and 46.

Article41 spellsout theright to work, to education and to public assistancein certain cases. “ The State
shall, within the limits of its economic capacity and devel opment, make effective provision for securing
the right to education.” In a related, significant judgement, the Supreme Court argued that the Court
should so interpret an Act as to advance Article 41 (Jacob vs. Kerala Education Authority).

Article45 statesthe provision for free and compul sory education for children. The State shall endeavour
to provide, within aperiod of ten yearsfrom the commencement of this Congtitution, for freeand compul sory
education for al children until they complete the age of fourteen years.

In 1993, the Supreme Court, in one of itsjudgements, argued for education as afundamental right (J.
P. Unnikrishnan vs. State of Andhra Pradesh). The Bench interpreted Articles 21, 38, 39 (a) and (f), 41
and 45 of the Constitution asfollows:

® The framers of the Constitution have made it abligatory for the state to provide education for its
citizens,

® Theobjectives set forth in the Preambl e to the Constitution cannot be achieved unless educationis
provided to the citizens of thiscountry;

® ThePreamblealso assuresthedignity of theindividual. Without education, dignity of theindividual
cannot be assured,

® Partslll and IV of the Constitution are supplementary to each other. Unlessthe“right to education”
mentioned inArticle 41 ismadeareality, the Fundamental Rightsin Part 111 will remain beyond the
reach of theilliterate majority; and

50 / State of the Indian Consumer HH ¥ curs



* Article 21 hasbeeninterpreted by this Court to include theright to live with human dignity and all
that goes along with it. The right to education flows directly from the right to life and personal
liberty. [emphasis added)]

However, the reality is that except in a few states like Kerala, Tamil Nadu and West Bengal, basic
educationisneither free nor compulsory. Over theyears, thegoa of providing free and compul sory education
until the age of 14 has been regularly reiterated. The National Policy on Education, 1986, had in fact
declared that by 1995 all children will be provided free and compul sory education up to 14 years of age.

The Revised Education Policy, 1992, hasreiterated that it isimperative to adopt an array of meticuloudy
formulated strategies based on micro-planning to ensure children’sretentionin school. The policy further
states, “awarm, welcoming and encouraging approach, in which all concerned share a solicitude for the
needs of the child, isthe best motivation for the child to attend school and learn”.

1.7.5Implementation

The economics of education with high investments and low returns (to the provider and not to the user)
ensuresthat the state continuesto play adominant role. One thing is common between the devel oped and
the devel oping countries and that isthe fact that the education sector is heavily concentrated in the hands
of the governments. Only in countrieswhere the government is pre-occupied with other tasksisthe private
spending in education higher.

In India, the government dominates the education sector and more than 85 percent of the spending is
done by the governments at the Central, State and local levels, while spending by the private sector is
small. Of thetotal plan funds earmarked for education in the period between 1955 and 1996, fundsallocated
to elementary education have been around 35 percent. Recently, the government appeared to befocused on
the universalisation of elementary education as the crux of its education policy. The aim was to provide
compulsory education to the children in the age group of 6 to 11 years through formal schooling (Table
1.15).

The Government of India recently created a new Department of Elementary Education and Literacy
under the Ministry of Human Resources Development to give anew thrust and focusto these efforts. Some
new initiativesincluding aschemefor universalisation of el ementary education have beeninitiated, beginning
with some states. On the literacy front the National Literacy Mission would be revamped so that the
literacy rate could be raised to 75 percent by the year 2005.

Table 1.15: Sectoral Outlays for Education (percentage)
Sector 1995-96 1996-97
Elementary 66.8 35.6
Secondary 11.3 21.7
Higher 7.0 13.4
Adult 6.6 12.8
Technical 7.5 13.9
Others 0.8 2.6
Source: The Economic Times, 13.07.1997.
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1.7.6 Problems of implementation

Since independence, the education policy of India has suffered from a great deal of confusion and
inconsistency. It has been an inconsistency between the ends and the means to achieve those ends. Dreze
and Sen (1995), point towards the following inconsistencies and contradictions:

® A confusion of objectives;
® Inconsistencies between stated goals and objectives; and
* A specific contradiction between stated goals and resource allocations.

The successive versions of the National Policy on Education ‘resolved’ to raisethe proportion of plan
alocation to education to 6 percent per annum, but thistarget has never been achieved till date. However,
it has been felt that the failure of the education policies of the Government, more particularly in meeting
the objective of increased literacy, is not merely because of the lower outlay, but mainly because of the
problems related to implementation. India spends about 3.8 percent of its GNP on education and 46
percent of its population, aged 15 years and above, isilliterate, while Chinaspends only 2.6 percent of its
GNP on education but only 22 percent of its population aged 15 years and aboveisilliterate.

Another big problem faced by the Central Government while allocating funds to the States has been
thevery poor utilisation of previoudy sanctioned funds. Thisistruefor the education sector also. According
to the HRD Ministry’s sources, Bihar, which was sanctioned Rs. 600 mn over the past three years for
Operation Blackboard, could utilise only about Rs. 90 mn. Therespective datafor Gujarat is Rs. 520 mn
and Rs. 50 mn, that for MPit is Rs. 380 mn and Rs. 80 mn. Tamil Nadu could utilise only Rs. 7.3 mn out
of a sanctioned amount of Rs. 70 mn.

The decline in capital expenditure on education increased the pupil-teacher ratio in the 1980s.
Furthermore, since education is primarily astate subject, thereislarge-scaleinter-state variation in sectoral
alocations on education. Another form of imbalance is the neglect of elementary education.

Even within the elementary education system, there is a good deal of elitism in India. For the
disadvantaged groups, the official policy isto encourage the non-formal system of education. Thistwo-
track approach hasthe danger of institutionalising rather than eliminating the dlitist feature of e ementary
education and with it the large disparity in education (Table 16). For example, the government recently
thought of including elementary education as afundamental right, however, the Bill was not to guarantee
universal education or free education for everyone up to the age of 14 years.

1.7.7 How to improve the situation?

One way of solving the problems associated with the education sector in India is to increase the plan
alocation. However, problems are not related to resources alone. The priority should be to ensure that
every villagein the country has afree, functioning, well-staffed and well-attended primary school.

Therequirement isto provide adequate educational facilities within the basic framework of avillage
school. Two essential stepsin that direction are to increase the number of teachers and to ensure that they
teach.

Animperativeisto improve teachers performance, not by the government vigilance department but
through the*“vigilance of parents’. For example, in Tamil Nadu, close monitoring by apolitically conscious
community isthe essential factor for the success of primary education in that state.

However, compulsory education on its own is not an adequate programme of public action for the
promotion of basic education. A more exacting issue is the need for a substantial improvement of the
schooling system. Only then can the country make the right to education afundamental right.
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Tosum up, in order to raisethe standard of educationin India, urgent stepsarerequired to get rid of the
following:

® Thepresent outdated methods of teaching;
® Adversestudent-teacher ratio;

® Poor laboratory facilities;

® Uninspiring curriculum;

* Disproportionate subject syllabus; and

® Theabsenceof innovative teaching.

Therefore, the educational system of the 21st century should be capable of making the students aware
of socio-economic problems by integrating them with society, and by inspiring creativity and competence
among individuals. Finally, it should be humanistic in approach.

In this context, it has been pointed out that the visual media must play an important rolein formal as
well as non-formal education in the coming years, in order to achieve a greater reach. According to
Bhattacharya(1992), thefollowing steps should be taken to make the school sin backward areas aware of
modern society and present-day progressin the variousfields of knowledge:

® Preparation of relevant education software adopting the specific occupational, geographical, economic
and cultural needs of different regions; and

® Preparation of anew community of communicator-educationists.

Besides the above, the involvement of the local community, particularly for primary level education,
will help agreat deal. In this connection the role of grass root NGOsin educating the rural people, more
particularly the parents of the children, would be very important.

The attainment of universalisation of primary education may remain a distant dream if coordinated
effortsare not made by the various ministrieslike education, health, rural development, agriculture (food),
water & sanitation etc, both at the Centre and in the states. It will not be possible to segregate the need for
food, clothes, shelter, and better health & sanitation facilities from the need for education. The large
percentage of drop outsat the primary level, (54 percent in 1997-98 for the classes| to V111), which means
that only about 46 percent of the children who enter class| reach the secondary level, ismainly because of
the economic necessity of the children to help their parents by working.

1.7.8 Conclusions

The universalisation of education isanimportant pillar for making people (consumers) aware about their
rightsand responsibilities.

Thestate of universal educationisdismal in India, to say theleast. Therefore education should be made
afundamental right, and not necessarily just aconsumer right, and more particularly for the primary and
middlelevels.

The education problem in Indiais not due to poor allocation of funds per se. Even when there are
funds, education suffers dueto lack of planning and proper implementation mechanisms.

In sum, the right to education and its proper implementation is necessary to achieve the goa of
participatory economic development at large, and in particular to achieve the citizens' (consumers’)
satisfaction.
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1.8 RIGHT TO ENERGY
1.8.1 A brief overview

“The critical problem today liesin increasing the efficiency in the use of resources. Theinefficienciesin
theuse of created capacities have undermined thefinancial viabilities of energy sector units. Public sector
units seem to be unableto deal inacommercial manner with userswith political clout. Reforms, therefore,
haveto involveinstitutional arrangements.”—Parikh and Parikh (1992).

Energy isan essential input for our day-to-day activities, and playsacritical rolein all production and
many consumption activities. Rapid economic development is not likely to happen unless we have a
steady supply of energy. Cutting across the difference in the level of development between different
countries, apositive correlation between economic growth and demand for energy has been observed by
anumber of researchers. Thisistruefor Indiaalso. For example, between 1953-54 and 1992-93, the rate
of growth of the Indian economy was 3.8 percent per annum, and that of energy demand was 4.6 percent
per annum.

Per capita consumption of energy is very low (287 Kilogram of oil equivalent during 1998-99) as
compared to other devel oped and devel oping countries (South Korea 2863 Kgoe). The average per capita
consumption of electricity taking theworld asawholeisabout 1470 Kilogram of oil equivalent. InIndia,
about 40 percent of energy consumption comes from non-commercial energy sources. Firewood and
chipsincluding dung cakes account for the major consumption of energy, more particularly inrural areas.
However, the use of commercial energy has been showing an increase over the yearsthough consumption
of non-commercial energy has remained more or |less constant.

The use of non-commercia energy still plays a prominent role in the rural areas. This has serious
implications on the future sustai nable devel opment of the Indian economy. Further, the pattern of commercial
energy consumption shows quite a high degree of dependence on ail, i.e. about 48 percent of total
commercia energy consumptionin 1998-99. Thus, it isnot unrealistic to comment that the economic crisis
of the early 1990swas ‘fuelled’ by the energy crisis. The reasons for the crisis were as follows:

® Increasein world ail prices and hence the consequent pressure on domestic prices;
® Growing oil import bill, and hence the consequent pressure on balance of payments; and
® Demand and supply imbalancesin all commercial fuels.

However, despite the problems mentioned above, energy is one of the basic needs for a minimum
acceptable standard of living. And theright to, and not just the need for energy, isfundamental to consumer
satisfaction.

1.8.2 Definition and objectives

Theright to energy can be defined asthat right without which it isdifficult to participate in the process of
economic development.

The United Nations Guidelines for Consumer Protection, 1985, did not say anything on the right to
energy under its section on the right to basic needs. However, without thisright it is difficult to ascertain
other rights as enshrined in the UN Guidelines (food, safety, healthy environment etc.).

The de-centralised nature of energy consumption coupled with environmental concerns poses a great
dilemmawhile formulating an appropriate energy policy. In other words, theright to energy isinter-linked
with the responsibility pertaining to energy consumption. Therefore, both from the point of view of
sustainable development, and for consumer satisfaction and need, the right to energy is fundamental.
Thus, the objective of the right to energy can be gauged from the following inter-linkage (see Box 1.17)
between production and consumption of energy withitsdifferent end-uses under different socio-economic
systems (adopted from Parikh and Parikh, 1992).
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1.8.3 Present situation in India

India faced the first major energy crisisin 1973. In that year, the Organisation of Petroleum Exporting
Countries (OPEC) hiked crude oil prices by more than four times. From the point of view of India's
economic devel opment, the moot question iswhether the country can cope with asuddenincreaseinworld
oil prices? The issue isimportant, given an increasing dependence on imported oil to meet our growing
energy demands.

In terms of availability, coa is the most important source of domestic energy. The estimated coal
reserveis 85,444mn tonnes. On the other hand, the recoverable oil reserveis estimated at 709mn tonnes,
and that of gas at 477mn tonnes of oil equivaent. Furthermore, according to a survey by the Central
Electricity Authority, the hydro-electric potential of the country is equivalent to about 84,044 MW at 60
percent plant load factor. As on January 1999, about 22 thousand mw of hydro electricity had been
developed. At 60 percent plant load factor the expl oitation of hydro electricity to the potential worksout to
only about 16 percent. Apparently, itisfelt that Indiaisnot likely to face amajor energy crisisin the near
future. Table 1.16 providesthe state-wise and prime mover-wise data on installed generating capacity.

Table 1.16: Installed Generating Capacity (as on January, 1999) in MW

State Hydro Thermal | Total Hydro Thermal Total of
Share (%) | Share (%)| India (%)

Andhra Pradesh 2657 3551 6208 42.8 57.2 6.8
Assam 2 620 622 0.3 99.7 0.7
Bihar 175 1814 1989 8.8 91.2 2.2
Gujarat 547 6492 7039 7.8 92.2 7.7
Haryana 884 896 1780 49.7 50.3 2.0
Himachal Pradesh 299 0 299 100.0 0.0 0.3
Jammu & Kashmir 184 182 366 50.3 49.7 0.4
Karnataka 2556 1327 3883 65.8 34.2 4.3
Kerala 1700 102 1802 94.3 5.7 2.0
Madhya Pradesh 846 3030 3876 21.8 78.2 4.3
Mahrashtra 1801 8747 10548 17.1 82.9 11.6
Orissa 1272 421 1693 75.1 24.9 1.9
Punjab 1799 2130 3929 45.8 54.2 4.3
Rajasthan 971 1264 2235 43.4 56.6 2.5
Tamil Nadu 1956 3907 5863 334 66.6 6.4
Uttar Pradesh 1508 4664 6172 24.4 75.6 6.8
West Bengal 142 3749 3891 3.6 96.4 4.3
Central Sector 2509 25247 27756 9.0 91.0 30.5
Other States 275 840 1115 24.7 75.3 1.2
Total (India) 22083 68983 91066 24.2 75.8 100.0
Note: Thermal Capacity includes Nuclear as well as wind energy the capacity of which is 2225 MW and 968
MW respectively at all India level and constitute 2.4 and 1.1 percent of the total capacity.
Source: Ministry of Power (from the website)
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Box 1.17: Flow of Energy from Production to Consumption and Its Transformation

Primary energy

Energy conversion facility

Natural—coal, oil, solar, falling water etc.

Secondary energy

Power plants, refineries, washeries, collectors etc.

Transmission & distribution

Electricity, refined oil products etc.

Final energy

Transmission networks, railways, trucks, pipelines

What the consumers buy

and systems

Energy utilisation equipment

furnaces etc.

Delivers energy through stove, I. C. engine, roads,

Useful energy

End-use activities

Final energy X efficiency of use

Socio-economic systems

Cooked food, goods moved or manufactured etc.

| |

Transport

Agriculture

Household Industry

56 / State of the Indian Consumer

#29 K CUTS



However, the issue is not the reserves of energy resources in the macro sense and the extent of
exploitation (installed capacity) that has taken place. The larger issue is the consumption of commercial
energy so that the future economic development is broad-based as well as sustainable. Table 1.17 shows
the state-wise estimate of commercia energy consumption as on March, 1999.

Table 1.17: Estimates of Consumption of Commercial
Energy as on March 1999
Share in Total Energy (%) Cc'?r?rsfrﬁgltti%n

State Petroleum Coal Electricity (kgoe)
Andhra Pradesh 32.9 18.8 48.3 268
Assam 47.2 8.6 44.2 110
Bihar 24.5 58.3 17.2 407
Guijarart 31.9 10.6 57.5 438
Haryana 23.4 18.8 57.8 492
Karnataka 36.8 12.7 50.5 218
Kerala 37.9 12.8 49.3 148
Madhya Pradesh 22.0 33.1 44.9 241
Maharashtra 39.1 9.7 51.2 415
Orissa 14.8 55.2 30.0 278
Punjab 30.8 5.4 63.8 489
Rajasthan 30.2 5.8 64.0 194
Tamil Nadu 43.0 4.8 52.2 272
Uttar Pradesh 23.5 15.6 60.9 171
West Bengal 27.6 34.0 38.4 161
All India 34.1 12.6 53.3 287
Source: Statistical Outline in India, CMIE, March, 2000

Certain interesting inferences can be drawn from Tables 1.16 and 1.17 taken together:

® Thedistribution of installed capacity is skewed mostly towardsthermal power generation in most of
the states.

® Hydro electricity has not been exploited to the extent it should have been. This may be mainly
because of environmental issuesand long gestation period.

® Per capitaconsumption of energy doesnot necessarily depend on the share of e ectricity consumption
in total energy consumption (the correlation between the two variables is 0.22, and is thus
insignificant).

The power situation in India has to be seen with regard to the requirement vis-a-vis its availability.
Recent figures show that there has been a shortage of power to the extent of about 9 to 10 percent on an
average (Table 1.18). When it is observed from the point of view of peak demand, it is seen that shortage
isquite substantial. Only recently there has been someimprovement since the shortage has come down to
about 11 percent as against 18 percent during earlier years (Table 1.19).
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Table 1.18: Average Energy Requirement and Availability (MU net)

Year Requirement Availability Shortage Total (%)
1993-94 323252 299494 23758 7.3
1994-95 352260 327281 24979 7.1
1995-96 389721 354045 35676 9.2
1996-97 413490 365900 47590 11.5
1997-98 424505 390330 34175 8.1
1998-99 368046 347900 20146 5.5

Table 1.19: Shortage in Peak Demand of Power in India (MW)

Year Peak Demand Peak Met Deficit Shortage (%)
1993-94 54875 44830 10045 18.3
1994-95 57530 48066 9464 16.5
1995-96 60981 49836 11145 18.3
1996-97 63853 52376 11477 18.0
1997-98 65435 58042 7393 11.3
1998-99 65956 58636 7320 111

The share of electricity consumption does not in any way affect the overall per capita consumption of
energy. However, asthe economy grows, the dependence on electricity isgoing toincreasein order to meet
the requirements of energy in the future. The trend also shows that the average growth rate of per capita
consumption is significant and the value is 9.85, whereas that of population per power consumer is
insignificant, the value of whichis-4.07. Table 1.20 shows the state-wise trend data on per capita power
consumption and popul ation per power consumer.

Table 1.20: Per Capita Power Consumption and Population Per Power Consumer
Unit: In kwh and in persons
Per Capita Consumption Population/Power Consumer Coverage
State 1980-81 1985-86 1992-93 1980-81 1985-86  1992-93" Index
Andhra Pradesh 95.0 172.6 365.1 221 (4.9) 145 104 (4.8) 0.46
Assam 335 47.2 91.0 101.7 (—) 65.7 485 (5.8) 0.12
Bihar 53.7 71.6 60.7 76.8 (6.0) 71.0 61.7 (6.2) 0.10
Gujarat 2220 276.4 622.4 10.6 (5.7) 8.4 74 (5.5) 0.74
Haryana 197.8 232.6 672.9 10.6 (6.5) 8.4 7.0(6.3) 0.90
Karnataka 139.1 174.9 356.8 15.9 (5.8) 10.8 8.8 (5.5) 0.62
Kerala 108.3 138.3 254.9 16.0 (5.7) 1.1 9.0 (5.3) 0.59
Madhya Pradesh  87.5 151.6 312.4 28.9 (5.8) 18.4 12.5 (5.6) 0.45
Maharashtra 223.6 298.5 524.3 12.3 (5.4) 9.4 8.1 (5.1) 0.63
Orissa 94.0 114.5 226.0 50.6 (5.3) 37.0 33.9 (5.3) 0.16
Punjab 297.7 418.4 863.1 7.8 (6.1) 6.0 5.3 (5.9) 1.00
Rajasthan 85.7 125.3 320.0 25.1 (5.9) 18.6 15.4 (6.0) 0.39
Tamilnadu 177.6  213.0 430.7 12.2 (4.7) 8.1 7.1 (4.5) 0.63
Uttar Pradesh 70.8 93.7 209.3 51.1 (5.8) 45.0 35.7 (6.2) 0.17
West Bengal 104.0  120.4 164.5 422 (5.6) 394 28.7 (5.4) 0.19
India 120.5 162.6 320.6 21.0 (5.7) 15.7 13.0 (5.6) 0.43
Note: Figures in parentheses are average size of the household in 1981 and
1991, * Figures for 1989-90 are used due to data limitations
Source: As in Table 2.
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In order to capture aconcrete picture on the fulfillment of the right to energy istolook at the coverage
index (Table 1.20). Thisindex iscalculated asaratio of average size of household to popul ation per power
consumer. The overall coverageindex in Indiawasfound to be 0.43. Out of the fifteen major states, eight
show an index value of less than 0.50.

Therange of coverageindex value may vary between zero to unity (Punjab is an exception, probably
because of the dataanomaly as explained in the footnote of Table 1.20. The greater thisvalue, the higher
isthe coverage on electricity, i.e. the higher isthe number of people enjoying the right to energy (though
the right to energy has components other than el ectricity, but electricity is one of the major components).

More important from the view point of energy coverage would have been to examine the extent of
rural electrification. Datalimitations are severein thisrespect. The dataare given in terms of percentage
of villageselectrified and from that the data on percentage of population covered areinterpolated. However,
evenif avillageiselectrified, that does not mean that the whole population in the village is enjoying the
right to electricity. Many states in India have claimed 100 percent electrification of villages. But the
difference between population per power-consumer and the average size of the household seems to be
quite high. Thisreflectsthat large percentage of rural populationisstill devoid of electricity.

1.8.4 Government policy

In India, thereisno overarching policy covering theright to energy. A close approximation istheright to
lifeand personal liberty (Article 21). Variousjudgementsby thelaw courtsinterpreted theright tolifeand
personal liberty in many ways. However, nothing has been said about the right to energy, whichiscrucial
for right to life and personal liberty, as it encompasses each and every aspect of life (Box 1.14).

Theimportance of a sound energy policy has been recognised by the Government from timeto time.
Administrative measures with respect to supply of energy are spelt out under various reports of the
different agencies of the Government of India

In early 1980s, the Planning Commission, after admitting the danger of excessive oil-dependent-energy
generation, spelt out: “ Apart from the heavy strain this (oil dependency) will cast onthe country’sbalance
of payments, even the physical availability of oil in the international markets will pose a problemin the
yearsto come. Thismeansthat if India’s plans of economic growth are not to be hampered by inadequacies
of energy supply, reduced dependence onimported oil hasto be akey element in our development strategy”
(Government of India, 1991).

The deterioration of financial health of the SEBs in India including the low plant load factor of the
thermal plants along with the liberalisation policy of the Government led to the formulation of power
sector reforms. The Government of Indiain the Ministry of Power have enacted Electricity Regulatory
Commissions Act, 1998. Under this provision, the Central Government has since constituted Central
Electricity Regulation Commission (CERC) at the National level.

Several State Governmentsalso haveinitiated reformsin the power sectors. Thereform processin the
Orissa has gone the furthest with privatisation of distribution as well. Many states in India have either
constituted or notified the constitution of State Electricity Regulation Commission (SERC). SEBsof some
of the stateslike Orissa, Haryana, Andhra Pradesh, Uttar Pradesh, etc. have been unbundled/corporatised.

As for the institutional reform, the functions of Central Electricity Authority (CEA) have been
progressively reduced. CEA continuesto advice Government in planning and technol ogical support. Since,
1995, the investment limit for thermal generations, below which the projects do not require the techno-
economic clearance of CEA, has been progressively raised from Rs. 100 crores to Rs. 5000 crores.

Transmission activity has been given an independent status and the concept of Central and State
transmission utilities (TU) has been introduced after the recent amendment in Electricity Laws. It is
mandated in the Act that CTU and STU would be Government companies. The participation of Private
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Sector intheareaof transmission isproposed to belimited to construction and maintenance of transmission
linesfor operation under the supervision and control of CTU/STU.

A proposal has been also formulated for enactment of alegislation on energy conservation giving the
state and the central governments the requisite powersfor promoting and enforcing energy conservation
measuresin the country.

1.8.5 Problemsof implementation
According to Parikh and Parikh (1992), problems of implementation of energy policy are asfollows.
Power sector

® Given the resource crunch and fiscal discipline, investments in the power sector are likely to be
smal;

® Capacity utilisation of power systems continue to remain unsatisfactory. The plant load factor was
only 54 percent in 1990-91 (This has gone up in recent years to about 65 percent);

® The State Electricity Boards are grossly over staffed and hardly have financial surplus;

® Transmission and distribution losses continueto be high, ranging from 16 to 25 percent in different
States; and

®* Thereisno national electric grid, even theregional grids are not integrated.

Table 1.21 provides state and year-wise datarel ated to problemsfaced by the power sector: transmission
and distribution loss, plant load factor, and deficit as percent of total requirement.

Table 1.21: Problems Faced by the Power Sector
T&D Losses@ Plant Load Factor(%) Deficit .
State 84-85 9091 96-97 84-85 90-91 96-97 84-85 90-91 96-97
Andhra Pradesh 20.7 22.4 18.8 54.4 58.3 78.3 +6.6 7.9 221
Assam 22.3 241 259 29.6 27.7 271 — — 10.2
Bihar 22.8 211 25.0 30.5 24.0 15.3 39.4 28.7 275
Guijarat 24.1 23.7 18.0 54.0 58.7 64.8 1.7 4.1 8.1
Haryana 22.2 275 29.5 34.7 34.6 417 28.9 29 59
Karnataka 23.7 20.1 18.5 — 76.3 70.2 7.2 229 27.1
Kerala 243 21.7 19.0 — — — 24 0.5 227
Madhya Pradesh 20.3 24.9 19.0 51.7 574 62.3 +4.3 25 12.0
Maharashtra 145 18.1 15.2 46.6 57.4 68.7 4.0 3.9 5.6
Orissa 18.1 253 423 322 34.0 69.4 16.5 22.0 3.0
Punjab 19.3 19.0 18.1 64.3 53.0 65.7 19.2 11 1.6
Rajasthan 24.8 25.9 22.0 57.2 42.8 75.6 10.2 21 7.4
Tamilnadu 19.3 18.7 17.0 49.0 63.0 72.3 +1.4 6.4 13.8
Uttar Pradesh 21.7 26.9 22.0 31.6 58.3 49.1 13.2 10.6 13.9
West Bengal 23.9 21.8 191 36.5 43.8 39.2 2.2 9.2 2.9
India 21.5 229 21.2 52.4 53.8 64.4 6.7 7.9 11.5
Note: @ As percentage of availability. The PLF data are for the State Electricity Boards only;
* Deficit as percentage of total requirement, and + signs are indicating power surplus
Source: Asin Table 2
Ministry of Power (website)
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Oil sector

® Domestic oil production has stagnated. The index of self-reliance in oil products has come down
from 70 percent in 1984-85 to about 50 percent in 1997-98; and

® Given the heavy presence of crude ail in our import basket, the economy is highly vulnerable to
changesin world market prices of oil.

Natural gas sector

® Qur natural gas policy continues to generate enormous wastes. Since 1980, more than 20bn cubic
metres of gas have been flared (gone up in flames) in Bombay High alone;

®* Thewaste of resourcesisdueto amismatch between the creation of infrastructure and downstream
user facilities; and

® Thepriceof gasand itsallocation principle are grossly inconsistent.

Coal sector

® Coal, which supplies 60 percent of India's energy requirements, continues to be under the public
sector. The public sector Coal IndiaLtd. produced about 256 mn tons constituting about 90% of the
country’scoal. Though it isamonopoly, its performancein termsof profitability etc. hasbeen quite
dismal;

® Thepoor quality of coa (that having ahigher percentage of ash content) now accountsfor about 55
percent of production as compared to 18 percent in 1980-81, and this has a serious impact on the
plant load factor of the coal based thermal power plants and hence on electricity generation.

® Theincreased share of poor quality coal in domestic production hasled to an increasein theimport
of higher grade coal, particularly after the eighties. The share of coal in total energy imports has
increased from (-) 5.02 percent in 1953-54 (net exporter) to about 2.8 percent in 1996-97 (net
importer).

® Thevalueof thisresource hasbeen going down as coal emits more carbon dioxide per unit of energy
than oil and gas.

Non-commercial energy

® Though the share of hon-commercia energy has come down over the years, i.e. from about 72
percent during 1953-54 to about 34 percent, it till plays a significant role. This has an adverse
effect on ecology;

® Thepolicy response with respect to non-commercia energy isinadequate. For example, against an
estimated potential of about 12 mn family bio-gas plants, only 2.7 mn units have beeninstalled till
1998.

* Effortsto use non-conventional energy like solar energy, biogas power plants, wind energy, small
hydro power plants etc are not adequate. As against the potential of 20,000 MW of wind energy,
only about 968 MW of generation capacity has been installed as on January 1999. The potential of
small hydro power plantsis 10,000 MW, against which only 450 MW has beeninstalled or isunder
construction.

Palicy co-ordination

® Energy sector policiesare not consistent. The principleof efficiency isnot followed inthe pricing of
variousfuels;
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® Freight rates are not equalised for coal. This policy has resulted in inefficient and unsustainable
consumption of energy; and

*  Whileformulating energy policy, eventheequity principleisnot followed. For example, the cost of
L PG consumption isless than the consumption cost of other fuels.

1.8.6 How to improve the situation?

Sinceindependence, political economy considerations have deterred the public sector unitsfrom running
their activitiesinacommercially viable manner. Therefore, energy policy reformsmust involveingtitutiona
reformswith the holistic objective of improving efficiency aswell asequity. Inthiscontext, energy being
autility sector, the role and function of an independent regulatory authority isimportant to ensurethat the
consumers are able to acquire energy at fair prices.

In the context of the problems mentioned above, and the need for the fulfillment of theright to energy,
the approach of the Eighth Plan, with respect to the energy sector, was different. The strategy laid
emphasison theimperative of long-term integrated planning with particular stresson an efficient strategy
for long term energy supply as well as energy end use. One way of improving the current scenario is to
narrow down the gap in realisation from supply cost. Thisgap ismainly dueto the huge subsidiesgivento
the agriculture and domestic sectors in the purchase of power from the State Electricity Boards (SEBS).
During 1998-99, the uncovered subsidy accounted for about Rs. 15,616 crores, whichislikely toincrease
to about Rs. 23,023 crores during 1999-2000.

The energy strategy for the future as per the Ninth Plan has been divided into short-term, medium-
term and long-term strategies.

Short/medium-term strategies:

® Restructuring of SEBs, including rationalisation of tariff structure so that they run on commercial
lines.
® Dismantling of the Administrative Pricing Mechanism (APM) in ashort time frame.

® Strengthening of theinstitutional reformsthat had been initiated during the Eighth Five-year Plan,
e.g. deregulation.

® To initiate action to reduce energy intensity by adopting energy—efficient technologies in major
energy-intensiveindustrieslikeiron, steel, chemicals, petroleum, pulp & paper and cement.

® Establishing or enhancing as appropriate, labeling programmes for products, in co-operation with
the private sector, to provide decision-makers and consumerswith information about opportunities
for energy efficiency.

* Promoting energy efficiency in accordancewith national socio-economic and environmental priorities.

Medium/long-term strategies:

In order to reduce the energy intensity of the economy, some of the measures that may be taken are:

* Demand management through greater conservation of energy, optimum fuel mix, an appropriate
modal mix in the transport sector, greater reliance on co-generation, recycling etc;

* Need to shift to less energy-intensive modes of transport, including the use of CNG and synthetic
fuels etc;
® Greater emphasison exploitation of hydro-electric power, particularly for meeting peak level demands;

® To promote R& D efforts on decentralised energy technologies based on renewabl e resources,
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1.8.7 Conclusions

Theright to energy isfundamental for the sustainabl e devel opment of both the production and consumption
sectors.

In India, there is no overarching policy covering this fundamental consumer right. Much of India’s
problems regarding inefficient use of existing energy resources are related to the non-existence of this
right. The reason for the absence of thisright isbecauseit isintrinsically related to responsibility, so that
abal ance can be maintained.

Therefore, ingtitutional and organisational reforms are needed in the energy sector in the near future.
Theaim of such reforms should be aproper mix of different energy resourcesfor consumption, and efforts
at reaching out to the vast majority of the Indian population.

1.9 RIGHT TO TRANSPORTATION
1.9.1 A brief overview

Besides energy, transport isthe other basic infrastructural requirement for the satisfaction of consumers’
basic needs and for economic devel opment. Thereason isthat transport providesthevital link between the
production centres, distribution units and consumers. In the coming years commuting would become an
extremely important factor for the survival of the consumer in terms of travelling to work, for pleasure or
for societal needs.

Given the socio-economic structure, the majority of peoplein Indiauseroad, rail or water transport, or
acombination of thethree. For road and water transport, peopl e use both public aswell as private services.

However, therail servicereachesonly three percent of thetotal villages. Therefore, itisthe busservice
that increases the reach of the poor, especialy of those living in remote and inaccessible villages. The
rationale and imperative behind the inclusion of the right to transportation as one of the basic needsisto
bring these‘ distanced’ massesinto the mainstream of socio-economic progress.

1.9.2 Definition and obj ectives

Theright to transportation is taken as a part of the basic consumer rights because without it one cannot
take part effectively in the socio-economic development of the country. Broadly speaking, the right to
transportation enhances society’s capability to participate in the process of economic devel opment.

It would be difficult to give an objective definition of the right to transportation, however, it can be
defined indirectly by approaching the issue from the demand aswell asthe supply side.

On the demand side it takes into account the availability of, the accessto, and the ability to use or pay
for effective modes of transport. On the other hand the supply sideis concerned with the transport palicy.

Holistically, aproper harmonisation between the different dimensions of theissue as stated above, will
fulfil the objective of participatory economic development.

1.9.3 Present situation in India

With respect to the availability of and accessto cheap modes of transportation, the situationin Indiais not
very satisfactory. For this purpose, it would be better to analyse the i ssue of transportation sector-wise—
rail, road, and water transport sectors. The analysis deliberately ignores air transport as it is beyond the
reach of the vast majority of the Indian population.

The Indian railways are one of the largest railway systems in the world with an extensive network
spread over 62,809 km. Of these, 44,216 km. are accounted for by broad gauge, 15,178 km are accounted
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for by metre gauge and 3,415 km are accounted for by narrow gauge. During the last fifty years the
Indian railways have extended their route length by only about 17 percent. On the other hand, freight in
tons per km hasincreased six-fold, while the number of passengers per km hasgrown by fivetimesduring
the same period.

As compared to railways, road transport has the following advantages:

® Inalargenumber of places, particularly intheinteriorsof the country sideand hilly regions, theonly
means of travelling isroad transport;

® Road transport ismore flexible than the railwaysasit can provide servicesto the people according
to their requirements and convenience;

* Road transport is basically complementary to rail transport asit provides feeder services to goods
arriving at therailway stations,

® Road transport islesscostly thanrail transport, particularly for short distances asthe probability of
delay, damage or lossisless, because frequent |oading and unloading of goodsis not required;

® |tisabetter meansto transport perishable and less bulky goods; and
® Ascompared torail transport, road transport does not require heavy capital expenditure.
InIndia, roads are classified into the following categories:

* National highways:. these are the roads of national importance that connect large cities and big
industrial centres;

* State highways: they link all the important centres of industry, trade and commerce of the state to
the national highways,

® Digtrict roads. they connect the different parts of a district and important market centres and
usually lead to local railway stations, state highways and national highways;

® Rural roads: they are mostly found in the villages and are of two types—surfaced and un-surfaced.

Road transport in Indiaisclassified into two modes: traditional and modern. Theclassificationisdone
in terms of the level of mechanisation of the vehicles used for transportation.

Non-mechanised means of transportation still play animportant rolein India. Their importance can be
gauged by the fact that they cater to the needs of transportation of the rural population. Even aslate asin
the early 1990s, about 25 percent of inland trade was carried out through non-mechanised modes of
transportation, and it provided employment to two crore (20mn) people.

Ontheother hand, it isalso true that the devel opment of the mechanised mode of transportation can no
longer beignored. Between 1975-76 and 1997-98, the number of registered motor vehicles hasincreased
from about 2.6mn to about 3.8mn.

Table 1.22 provides the state-wise trend data on the transport sector of India. The data on railway
routesis presented in km per 1,000 sg. km of area; that of road length is presented as surfaced roads as
apercent of total road length; and that of passenger busesis presented asthe average number of passenger
buses under nationalised transport undertakings per thousand of population.

Furthermore, a composite and weighted transport index is constructed by assuming the following
weights: railways—O0.6, road length—0.2, and passenger buses—0.2. The value of the index ranges
between zero to countable infinity. The ideais to compare the relative position of different states with
respect to the availability of basic modes of transport, and to compare changes over a period of time.

Thedatain Table 1.22 showsthat there has not been much improvement in the transportation index
during the last two deacdes. The indexes have shown only marginal increase in most of the states, while
some states like Bihar, Rajasthan and Orissa have not shown any improvement. The only state that has
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shown a significant decline in the index is Assam. A higher growth of thisindex can be observed in the
case of Tamil Nadu, Maharashtra and Kerala.

Thethird important mode of transport isinland water transport. Theimportance of inland water transport
has declined over the years following the development of rail and road transport. In a few states like
Kerala, West Bengal and Goa, and in parts of North East India, inland water transport is used in an
organised manner for thetransportati on of goods and passengers. Despiteits decreased importance, inland
water transport has the following important objectives:

* Todevelop inland water transport in the regions where it enjoys anatural advantage;
® For feasibility and viability of this sector, it is necessary to improve the productivity of assets; and

® To modernisethe vessels and country craftsto suit thelocal conditions.

Table 1.22: Transportation Indicators of India
Railway Route Road Length Passenger Buses Index
(KM per thousand (surface road as % of (No. of buses per *
sq. KM area) total road length) thousand population)
State 81-82 98-99 82-83 98-99 1980 1998-99 1st an
Andhra Pradesh 17.39 18.38 50.1 55.2 0.13 0.35 20.5 21.7
Assam 2758 31.04 24.4 15.2 0.04 0.33 214 18.9
Bihar 30.82 30.22 34.7 36.1 0.02 0.02 255 254
Guijarat 28.73 27.15 76.9 84.8 0.21 0.23 32.6 33.3
Haryana 34.09 34.22 87.1 89.6 0.18 0.41 37.9 385
Karnataka 1570 16.11 59.7 61.8 0.20 0.32 214 221
Kerala 2349 27.02 23.3 27.1 0.12 0.17 18.8 21.7
Madhya Pradesh 1295 13.29 51.5 60.3 0.05 0.04 18.1 20.0
Maharashtra 17.32 18.05 50.3 61.4 0.19 0.25 20.5 23.2
Orissa 12.71 14.06 14.0 10.8 0.04 0.12 10.4 10.6
Punjab 4278 4245 77.6 80.9 0.17 0.17 41.2 41.7
Rajasthan 16.42 17.21 56.0 53.2 0.06 0.08 21.1 21.0
Tamilnadu 29.96 30.75 56.3 634 0.12 0.45 29.3 31.2
Uttar Pradesh 30.20 30.27 47.0 48.9 0.05 0.16 275 28.0
West Bengal 4185 4246 44.4 46.8 0.03 0.04 34.0 34.8
India 18.63 19.08 47.0 53.0 0.09 0.20 20.6 22.1
*Note: Relates to Nationalised transport in the state.
Source: 1) Basic Statistics Relating to Indian Economy, Centre for Monitoring Indian Economy, 1994
2) Statistical Outline of Infrastructure in India, CMIE, December, 1999

1.9.4 Government policy

The government policy with respect to the right to transportation can be broadly divided into two parts:
constitutional measures and administrative measures.

InIndia, theright to transportationisnot spdt out directly inthe Congtitution. However, certain provisions
under the Chapters on Fundamental Rights and the Directive Principles of State Policy arerelated to this
right.

Under Article 19 (known as the fundamental rights), the Constitution provides the citizens of India
certain liberties. Article 19 (b) declaresthe citizen’sright to movefreely throughout India. The freedom of
movement guaranteed under clause (b) of Article 19 isin addition to right to life and personal liberty
guaranteed under Article 21. Thus, acombined reading of Article 19 (1) (b) and Article 21 hasled to the
proposition that the residents of hilly areas have aright to be provided access to roads, where access is

H2H ¥ CUTS Right to Basic Needs / 65



necessary for the proper exercise of theright to life and personal liberty (Umed vs. the State of Himachal
Pradesh 1986, 2 SCC 68).

Ontheother hand, Article 38 (2) statesthat the state shall, in particular, striveto minimisetheinequalities
inincome, and endeavour to eliminateinequalitiesin status, facilitiesand opportunities, not only amongst
individuals but also amongst groups of peopleresiding in different areas or engaged in different vocations.
Therefore, theright to transportation is directly related to the provisions of Article 38 (2).

Again, Article 246 (the Seventh Schedul €) dividesthe responsibilities between the Union and the State
Governments with respect to various modes of transportation. They are as follows:

® |istl—UnionList:

+ Entry 22—Railways,

+ Entry 23—Highways declared by or under law made by Parliament to be national highways,
and

¢ Entry 29—Airways

® Listll—StateList:

+ Entry 13—Communications, that is to say, roads, bridges, ferries, and other means of
communication not specifiedinList .

Thelegidative measures are spalt out under the Road Transport CorporationsAct, 1950, Indian Railways
Act, 1989, and Inland Water Authority of IndiaAct, 1985.

1.9.5 Implementation

In India, transportation is provided by acombination of public and private operators. Before independence
private operators mainly provided these services. However, the private sector’s failure and inefficiency
paved the way for government intervention in transport operations. By the 1960s the public sector was
able to provide better buses and better coverage to consumers and fairer wages to workers.

The 1956 amendment of the Motor VehiclesAct, and active encouragement by the Planning Commission
resulted in the formation of several State Transport Undertakings (STUs) all over the country.

At the same time, there were attempts by the government to reform bus operations in the private
sector. The government encouraged the formation of co-operative bodies for smooth functioning.

However, dueto lack of professionalism and the fragmented nature of the service, not much progress
has been made. Thisfailure has convinced the government about the need for legidlative and administrative
preference for State Transport Undertakings.

However, the State Transport Undertakings failed to achieve the desired goals due to various reasons.
One of the main reasons was financial shortage.

This hasled the government to adopt ajudicious mix of public and private servicesto provide for the
consumers' rightsto transportation. On the other hand, inthe case of rail transport, it isentirely under the
jurisdiction of the Union Government. Over the past decades, the Railway Ministry has defined various
policy measures to reach out to the remote corners of the country as far as possible.

1.9.6 Problems of Implementation

Asdgated above, one of the magjor drawbacksinimplementing consumers' right to transportationisinadequate
finance. Initially, the STUs provided superior services, both in terms of quality and quantity, but they got
into trouble because of their financially unsound but socially necessary operations.

Thepolicy of cross-subsidisation (surpluses made on high-density routes absorbing the losses sustained
in backward regions) did not succeed. At the same time government-controlled fares could not match the
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rising costs of operation. A Planning Commission survey has reported that wages constitute about 55
percent of the operating costs of the STUs. However, it is aso true that the cost of operation has been
inflated by inefficient operations.

The factors responsible for making the STUs loss-making units are increasing road taxes, bad roads,
high wages, stagnant fares, over employment and uneconomic but socially necessary bus operations.
Another problemisthat the largetracts of unsurfaced rural roads cannot be used for plying heavy vehicles
and arevirtually unusable during the rainy season. These factors often led the STUsto defer replacement
of buses, resulting ininadequate maintenance. Their ability to augment bus services hasbecome extremely
poor.

The second major problemisthat of financing. The transport sector hasbeen progressively neglectedin
the successive Five-year Plans—from 22 percent of the total public sector outlay in the First Plan to 13
percent in the Eighth Plan. Out of the shrinking transport all ocations, roads were getting only 3 percent of
thetotal plan outlay.

On the other hand, according to the Status Paper of the Ministry of Railways, Indian Railways are
faced with thefollowing problems:

® Theexisting technology of both electric and diesel locomotivesisamost three decades old and thus
fuel inefficient, leading to cost escal ation;

® Therailwaysservicesareinadequate vis-a-visthe reguirements of the economy;
* Thereisawide gap between need-based requirements and actual plan allocations;

® The pattern of railway financing is such that the entire capital is provided by the general revenue
through budgetary support as capital-at-large. Therefore, the dividends are payable on the capital -
at-large, irrespective of financial performance of the year concerned, thus leading to net capital
outflow;

® The policy of “tariff restraint” causes the railways to suffer heavy losses on passenger and other
coaching servicesand on low-rated commodities; and

® The capital constraint factor and the larger interests of the economy have been the reasons for
greater preference being been givento freight traffic to avoid bottlenecksin the devel opment process.
Thus, passenger traffic is suffering.

Another drawback of the system isthe lack of any integrated transport policy. A serious weakness of
the Indian transportation system is the lack of co-ordination between the rail and road systems in the
country. Thisis reflected in the increasing share of freight traffic of the road transport sector over the
years. Whilein thefreight traffic the share of the road transport has been estimated to have increased from
11 percent in 1951 to 60 percent in 1996, in passenger traffic the share has gone up from 32 percent to 80
percent during the same period. This showsthat instead of being complementary, theroad and rail transports
have become competitive with each other.

1.9.7 How to improve the situation?

One way of improving the existing scenario is through organisational restructuring of the public sector
road transport system. In terms of organisational efficiency, the imbalances between different STUs are
alarming. The question remains a puzzle—why should one organisation achieve a utilisation of 600kms
per bus per day, while the other stagnates at barely 200?

It would beunjust to get away simply by blaming the trade unionsand the government. The organisational
restructuring must involve bridging the gap between services, ensuring punctuality and reliability, and
plugging leakages. In other words, it is necessary to adopt a passenger-centred approach.

H2H ¥ CUTS Right to Basic Needs / 67



Onfinancia matters, according to astudy of theAll IndiaMotor Transport Congress, important decisions
are to be taken with respect to the funding of roads, expressways, other highways and rural roads. A
useful mode of funding is through privatisation of investment in roads. The government hastaken aright
decision by adopting the built-operate-lease-transfer (BOLT) policy for private investment in the road
sector.

In sum, following are some of the suggestions for the improvement of the road transport sector:

* A proper policy guideline is required to arrive at the optimum combination of public as well as
private operations in road transport;

® Integrated transport policy will have to address the issue of inefficiency, both in the context of
vehicle productivity (on an average it was only 278kms per bus per day in 1996-97) as well as
workers' productivity (40.5kms per worker per day in 1996-97). For this, the necessary steps are
proper maintenance, upgradation of the existing technology and on-the-job training of workers;

® Restructuring the tariff policy of the State Transport Undertakings; and

® |norder to raisethe necessary capital, theroad transport sector should be declared apriority sector,
and thefinancial institutions should be encouraged to lend for the modernisation of the sector.

However, it is to be kept in mind that privatisation of transport services would certainly result in
fragmentation of operations. Such fragmentation could have abad impact on operations and maintenance.
Therefore, the government must take care of this factor while taking adecision. At the same time, there
should be effective competition so that consumers do not pay more.

Ontheother hand, regarding therailway service, thefollowing (as stated in the above mentioned Status
Paper) points are to be noted:

® |nasdituation of limited resources, significant savings in investments and in costs of operations,
along withimprovement in quality of services can be realised through induction of modern technol ogy.
Thus, it is necessary to build atechnology base;

® Further development of the railway network hasto be donein asel ective manner (asrecommended
by the Committee for Expansion of Railway Network), through a combination of new lines and
gauge conversions, and should be aimed solely at capacity generation;

® Theconventiona methods of increasing the net revenue, like upward revision of tariffs, expenditure
control etc. are inadequate for generating the levels of investment required. Therefore, thereisa
need to devise some unorthodox methods for improving the internal resource generation and for
raising external resources,

* On capital restructuring, capital-at-large should be split into debt and equity on an appropriate
basis,
® Thelossintariffsto meet social responsibilities should be compensated by restructuring the existing

tariff policy. Oneway of doing that isto introduce two-part tariffswith respect to passenger traffic;
and

® For improvementsin overall passenger services and freight movement, more emphasis should be
giventoincreasethe efficiency of the system—Ilike greater capacity utilisation of wagons, prevention
of on-line failure of equipment etc.—so that the railways are able to nullify the saying, “quasi-
paraysisof corridor”.

1. 9. 8 Conclusions

The Indian Constitution has guaranteed its citizens the freedom of movement. Certainly, mobility isan
indicator of socio-economic progress, inthe horizontal aswell asin the vertical sense.
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Given the vast size of the country, for those living in remote areas, bus services are the only mode of
transport. If the states deny them this access, then it is the progress and the capability of the people to
take part in developmental activitiesthat will be denied.

Therefore, it must be realised that investmentsin road construction and maintenance and road transport
will determine the future course of rural and urban devel opment.

Privatisation of road transport isamuch-needed step keeping in view the historical fact that government
intervention in the transport sector was mainly due to the failure of the private sector.

Therefore, a judicious mix of public and private sector services is the need for providing this vital

utility service. Otherwise, the consumers' right to transportation as one of the basic needs of life cannot be
fulfilled.
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2
Right to Safety

2.1 INTRODUCTION
2.1.1 Consumer safety

Consumers have aright to purchase goods and services that are safe and of good quality. In developing
countries like India, products that are of poor quality or even hazardous to health, can enter the market
because of doubtful but widespread practices like dumping, planned obsolescence and outright fraud.

Therefore, consumer safety is related to consumer products, and has many interesting facets. A
substantial part of the issue is the general concept of standards and safety, and compliance with these
standards. However, some other interesting dimensions of the issue of safety can, but should not be
ignored. And they are critical because they are not generally well understood.

2.1.2 The United Nations Guidelines for Consumer Protection

The UN Guidelines clearly mention the right to safety as one of the inalienable rights of the consumer.
The Guidelines provide aframework for Governments, particularly those of devel oping countries, to use
in elaborating and strengthening consumer protection policiesand legidation. They also intend to encourage
international co-operationinthisfield.

2.1.3 Provisions under the UN Guidelines

Thefollowing provisions are mentioned in the UN Guidelines with respect to the right to safety:

* Adopt food safety measures, including safety criteria, food standards and dietary requirements,
effective monitoring, inspection and eval uation mechanisms;

* Adopt food standards of FAO, WHO CODEX Alimentarius or those of generally accepted
international food standards;

* Measures and standards to ensure safety and quality of goods and services;
* Facilitiesfor testing and certification of essential goods and services; and
* Policiesto ensure that manufacturers compensate for defective or hazardous products.

2.2 DEFINITION AND OBJECTIVES

The right to safety means the right to protection against products, production processes and services
which are hazardousto health or life. It includes concern for the long-term interests of consumersaswell
astheir immediate requirements.
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The UN Guidelines on theright to safety have the following objectives:

*  Governmentsshould adopt or encourage the adoption of appropriate measuresincluding legal systems,
safety regulations, national or international standards, voluntary standards and the maintenance of
safety records to ensure that products are safe for either intended or normally foreseeable use;

* Appropriate policies should ensure that goods produced by manufacturers are safe for intended or
normally foreseeable use. Those exporters, importers, retailers and the like (hereinafter referred to
as ‘distributors’), should ensure that while in their care these goods are not rendered unsafe or
become hazardous through improper handling or storage. Consumers should be instructed in the
proper use of goods and should beinformed of therisksinvolvedinintended or normally foreseeable
use. Vital safety information should be conveyed to consumers by internationally recognised symbols
wherever possible;

* Appropriatepoliciesshould ensurethat if manufacturersor distributors become aware of unforeseen
hazards after products are placed on the market, they should notify the relevant authorities and the
public without delay. Governments should also consider ways of ensuring that consumersare properly
informed of such hazards; and

* Governments should, where appropriate, adopt policies under which, if a product is found to be
seriously defective and/or constitutes a substantial and severe hazard even when properly used,
manufacturers and/or distributors should recall, replace or modify it, or even substitute another
product for it. If itisnot possibleto do thiswithin areasonable period of time, the consumer should
be adequately compensated.

Under the head “ standards for the saf ety and quality of consumer goods and services’, the Guidelines
say:

* Governments should, as appropriate, formulate or promote the elaboration and implementation of
standards, voluntary and other, at the national and international levelsfor the safety and quality of
goods and services and give them appropriate publicity. National standards and regulations for
product safety and quality should be reviewed from time to time, in order to ensure that they
conform, where possible, to generally accepted international standards;

* Whereastandard lower than the generally accepted international standard isbeing applied, because
of local economic conditions, every effort should be madeto raise that standard as soon aspossible;
and

* Governments should encourage and ensure the availability of facilitiesto test and certify the safety,
quality and performance of essential consumer goods and services.

2.3 GOVERNMENT POLICY

In India, the Government policy with respect to various measures to safeguard the right to safety can be
analysed under different heads: constitutional, and other legal measures/framework.

2.3.1 Constitutional provisions

Constitutional provisions regarding the right to safety are under three Chapters: on Fundamental Rights,
on Directive Principles of State Policy, and on Fundamental Duties. And the State hasthe responsibility to
adhere to and implement these provisions, except the Fundamental Duties. These are to be practiced by
citizens.
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Fundamental Rights

Consumers should be aware of certain fundamental rights which have a direct or indirect relation to the
right to safety. Such rights are:

* Article 21—Protection of life and personal liberty; and

* Article24—Prohibition of employment infactoriesetc. or engagement in any hazardous employment,
of children below the age of 14 years.

Article 32 of the Constitution providesfor enforcement of such rights. A citizen hastheright to move the
Supreme Court by appropriate proceedings and the Supreme Court has the power to issue directions or
writsfor enforcement of theserights. Under Article 226 of the Constitution, the High Courtsenjoy similar
powersto issue writsin cases of violation of Fundamental Rights.

Directive Principles

Although the Directive Principles are not enforceable by law like the Fundamental Rights, the principles
laid down therein are fundamental for good governance and it is the duty of the State to apply these
principlesin making laws (see Box 2.1). The State is required, in particular, to direct its policy towards
securing:

¢ Thehedthand strength of workers, both men and women, prevention of child abuse and employment
of citizens in vocations unsuited to their age or strength because of economic necessity. [Article
39(e)].

Box 2.1: Supreme Court on Enforceability of Directive Principles

While discussing the importance of Fundamental Rights vis-a-vis Directive Principles of
State Policy, in Akhil Bhartiya Shoshit Sangha vs. the Union of India [AIR 1981, SC 298] the
Supreme Court observed: “However it is also evident that Directive Principles cannot in the
very nature of things be enforced in a Court of Law, but it does not mean that Directive
Principles are less important than Fundamental Rights or that they are not binding on the
various organs of the State.”

2.3.2 Legal framework/provisions

The legal framework under which various measures and standards are ensured to provide safety and
quality of goods and services can be broadly classified under two heads: legidlative and administrative. Of
these, some are already in place while others need to be installed at the earliest.

Legislative provisions
Among thelegidative provisions, thefollowing areimportant:
¢ standardisation, regulation and enforcement;
* mandatory standards and regulation systems for hazardous goods and services;
¢ safety parametersin all legislation governing serviceslike el ectricity, transportation etc.;
* standardisation body for certification; and

¢ adoption of food standards of FAO, WHO CODEX Alimentariusor generally accepted international
food standards;

* |egidation governing not only compensation, but product liability, product recall and replacement.
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Administrative arrangements

With the above mentioned legislative measures, the corresponding administrative arrangements are
necessary facilitators:

* international and regional standardsfor ensuring safety standardswhich areimplementable across
different cultures;

* availability of easy facilities for consumersto check adulteration and sub-standard goods;

* comparative testing to be done by consumer organisations; they should be adequately protected
against libel/defamation; and

* participation of both government officialsand industry in the deliberati ons pertaining to consumer
viewpoints on standards.

24 IMPLEMENTATION

In India safety measures are implemented through various Acts passed by the Parliament from time to
time. The important point is to analyse the administrative aspects of such Acts.

2.4.1 Sandards—important for safety

Standards form the reference detailing the totality of characteristics of products or services and have a
bearing on providing satisfaction and safety to the user of the product. Standards comeinto play whenever
thereis atransaction from production to consumption, since it establishes alink between the two.

The experience of advanced countries and even our own limited experience of trying to come out of
thelicense-permit-quota raj (command and control economy) showsthat the quality of productsimproves
with competition and market pressure coupled with aware consumers seeking quality, thereby making the
players in the market look at and implement the “rules of the game” available through standards for
products, processes, testing methods, code of ethics etc.

Objectives of the Indian Sandards Institution
TheIndian Standards Institution (ISI) was established in 1947, with the following objectives:

* to prepare and promote the general adoption of standards on a national and international basis
relating to structures, commaodities, materials, practices, operations etc.;

* to co-ordinate the efforts of producers and users for the improvement of materials, products,
appliances, processes and methods; and

* toprovidetheregistration of certification marks applicableto products, commodities etc.

IS and voluntary standards

Inlinewith practicesfoll owed by national standardisation bodies of progressive countrieslike UK, Germany,
France, Japan etc., Indian industries were encouraged to become subscribing members of 1S].

The constitution of 1Sl required that standards formulating committees should have representation
from all interests with a predominance of consumer interests. The importance of 1SI as an organisation
and itsresponsibilitiestowardsthe future are aptly summed up in the publication Twenty Five Yearsof IS
1947-1972:

“In any democratic set-up, standards by and large are not mandatory. Under these circumstances only
voluntary agreed standards could be voluntarily implemented. | SI’ s significant success with the consensus
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principlewhich examines and triesto accommodate all justifiable and legitimate viewpointsto arrive at a
conclusion that iscommonly acceptable isatribute to the patience and calibre of thousands of specialists
who havebeeninvolved in thetask, and isavindication of theinstitution’s philosophy. Standards emerging
from such a broad base automatically acquire authority. No single organisation or group, governmental,
industrial or private, has ever biased I1SI on any matter and this independence of status has earned it the
respect, recognition and willing co-operation of al concerned.”

Quality standards and safety standards

Thesuccess of standardisationimpliesthat standardsfulfil theinterests of both producersand consumers.
This has given rise to more or less universal procedures of formulating standards through intensive
consultation. Standardisation of quality must take into account what isrequired for theintended use of the
product and what the industry is capable of producing.

Safety standards are fixed on an entirely different basis. They are the minimum levels that offer
necessary safeguards. Thereis no justification to permit production below safety standards once they are
fixed objectively and on firm technol ogical grounds.

Itisthisinherent difference between quality and safety standardsthat makes one suitable for voluntary
implementation and the other for mandatory enforcement. When thisdistinctionisdisregarded and quality
standards are enforced, national standards degenerateinto enforcement of thelowest level of performance
of theindustry and kill theincentive toimprovement.

The products covered by Indian Standards include many items connected with quality, and with the
safety of consumers. Up to 1996, the Bureau of Indian Standards (earlier called Indian Standards | nstitution)
had formulated about 14,000 standards; 8,000 standards for products, and 6,000 on test methods and
procedures. However, thisisnot to ignore the fact that the markets are flooded with non-1Sl products, and
that the poor, backward and disadvantaged consumers can hardly access ISl products—cost-wise or
availability-wise—in remote rural areas. The UN Guidelines lay special emphasis on the “needs of
disadvantaged consumers, low income consumers’, and this aspect needs proper attention asit concerns
the health and safety of the teeming millions.

In the mid-1990s a new “ Advisory Committee for Consumer Affairs’ was set up to consider, among
other things, the stipulation of safety/health parameters and gradesin Indian Standards.

These cover items like building materials, builders hardware, medical equipment and instruments,
domestic refrigerators, LPG stoves, oil pressure stoves, hurricane lanterns, gas cylinders and valves,
domestic electrical appliances, GLS lamps, electrical switches and sockets etc.

Mechanisms for implementation of standards

Itisamatter of satisfaction that in India, right from 1956, anumber of Indian Standards of interest to the
consumersin the areas of quality and safety have been implemented through the foll owing mechanisms:

* |9l Certification Mark Scheme voluntarily adopted by manufacturers, examples are biscuits,
refrigerators, pressure cookers etc.; and

* |9l Certification Mark Scheme made mandatory through variousacts, rules, regulations etc; examples
arefood additives, cement, L PG cylinders, oil pressure stoves, electricirons, plugs and sockets etc.

Legislations for enforcing the ISl Mark Scheme

The legislations making the use of ISl Mark mandatory on consumer products are:
* Prevention of Food Adulteration (PFA) Act, 1954,
* Essentia CommoditiesAct, 1955,
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* Electrical Appliances Quality Control Order, 1987, and
® GasCylinder Rules, 1981.

The growing acceptance of the S| Mark Scheme by consumers, and thefact that consumer associations
in India propagate the Mark among consumers, and their interest in monitoring the operation of the
scheme are indications of its usefulness.

2.4.2 From ISl to BIS

In 1986, when Parliament passed the Consumer Protection Act, it wasthought necessary by the concerned
Ministry to pass another Act, namely, the Bureau of Indian Standards (BIS) Act by which the ISI was
converted to the BIS which virtually became a department of the Central Government, answerable to the
Ministry of Food & Civil Suppliesfor itsoperations.

It lost its autonomy for no apparent reason. Fortunately this has not, so far, serioudy affected its
functioning (possibly due to the culture and momentum of the excellent systems developed by the then
dynamic 1Sl1), but the response of the BIS to situations is bureaucratic. In the committees dealing with
consumer products the BIS gives representation to consumer groups. It has a system of reviewing as and
when needed (but at least once every five years) the Indian Standards to take into account changing local
conditions and also to align with the international standards of SO and |EC wherever possible.

2.4.3 Bureau of Indian Sandards Act, 1986

Basically standardisationisavoluntary act. It isup to the producer to decide whether to opt for conformity
with standards or to obtain certification marks or not.

One of the most important features of the right to safety is the guarantee that the goods purchased
will be reasonably safe to use. Increasing affluence and a range of complex products have led to a
situation in which unsafe products flow into the market. Thusthereisthe need for certain standardsto be
prescribed for the composition, contest, design etc., leading to standardisation, marking and quality
certification of goods.

For this purpose the Bureau of Indian Standards Act, 1986, was enacted by Parliament. The Indian
Standards Institution, which had been performing the function so long, was made a statutory body and
was renamed the Bureau of Indian Standards with the enactment of the Bureau of Indian Standards
(BIS) Act, 1986.

2.4.3.1 Important provisions
Thefollowing are the important provisions under the BISAct, 1986:

* itisprovided under the Act that if the Central Government, in consultation with the BIS, thinksit
necessary in publicinterest, it may:

* notify any article or process to conform to Indian Standards, and
* direct the use of standard mark under license as compulsory on such an article/process
[Section 14 of the BISAct];

The voluntary character of standardisation has exceptions where products are for mass
consumption or where the issue of health-hazards is concerned. In such cases standards have been
made statutory and certification has been made compulsory. These products are:

* food, additives (food grade),

* milk productslike milk powders,
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* miners accessorieslike: leather footwear, safety helmets, davy lamps, batteries, flame-proof
electrical equipment, wires, ropesetc.,

* cement—ordinary and Portland,
* LPGcylinders,

* steel tubes for water wells,

® vanaspati, vanaspati containers,
® pressure stoves, burners, and

* dry cell batteries, electrical lamps, electrical applianceslikeiron, immersion water heaters, radiators,
stoves, switches for domestic and other purposes, 2-ampere switches, three-pin plugs and socket
outlets, etc.

* TheBISasoevolvesthe standardsfor test methods and procedures and testing equipment. Research
for the formulation of Indian standards in the interest of the safety of consumersis also taken up
under thisAct.

* TheBIS provides services to manufacturers and consumers of articles or processes on such terms
and conditions as may be mutually agreed upon;

* TheBIS co-ordinates activities of manufacturers and associations of manufacturers or consumers
engaged in standardisation and in improvement of the quality of any article/process or in the
implementation of any quality control activities;

* The BIS does not offer laboratory services to consumers for testing products against which there
are complaints. The Bl Salso does not evaluate the product for the purpose of consumer education.
It also does not undertake comparativetesting, ranking and evaluation; but in view of theimportance
of safety in household electrical appliances, the Government of India introduced an enactment
whereby manufacture or sale of domestic electric appliances not conforming to the BIS standards
was prohibited. Certification of such appliancesisnow mandatory.

Complaints handling
In case there is any complaint against a product with a standard mark, it can be addressed to:

The Director General,
Bureau of Indian Standards,
Manak Bhavan,

9, Bahadur Shah Zafar Marg,
New Delhi 110 002.

In case of a genuine complaint, areplacement will be made or the defect will be rectified.

2.4.4 Organisations other than the BIS

There are also organisations other than the BIS which formulate standards at the all Indialevel. Some of
these also deal with products and services of interest to consumers. A list of such organisations, thefields
covered and the applicable regulations are given in Annexure-1.

However, unlikethelSI/BI S, the standards formul ated by these organi sations may not be easily available
to the public, and because of the very system of formulation of standards by the government departments
concerned, they may not be considered as voluntary, consensus standards formulated in a transparent
manner, as the Indian Standards are perceived to be.
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245 Laboratories for testing

In order to carry out tests as per Indian Standards, there are a number of recognised laboratoriesin India,
both in the public and private sectors. The BIS also has a chain of laboratories at itsregional and branch
offices, primarily totest products connected with the | SI Certification Scheme. For carrying out comparative
testing of consumer products, the Consumer Education and Research Centre in Ahmedabad has set up a
laboratory known as TORCH.

The TORCH laboratory has facilities for carrying out tests in the area of food, domestic electrical
appliances and pharmaceuticals. The laboratory has tested 1SI marked electric bulbs as per the Indian
Standards and has also published theresults of failures. The BIS has been given the authority to reprimand
producers for producing goods below suggested standards.

Other consumer ogani sations like the Consumer Guidance Society of India, Bombay, and the Voluntary
Organisationinthe Interest of Consumer Education (V OI CE) also carry out comparativetesting programmes
relying upon external laboratoriesfor doing thetesting.

2.4.6 Sandards for services

According to the International Standards (thereby also affecting India), pertaining to the management of
services, | 1S0 9004-2: 1994 Quality Management and Quality System Elements (Part 2, Guidelinesfor
Services), the requirements of a service need to be clearly defined in terms of characteristics that are
observable and subject to customer evaluation.

The process that delivers aservice needs to be defined in terms of characteristics that may not always
be observable by the customer, but directly affect service performance. Both types of characteristics
may be defined by standards of acceptability.

Examples of characteristics that might be defined by standards include: waiting time, delivery time,
processtime, hygiene, safety, responsiveness, competence, dependability, accuracy, completeness, state-
of-the-art, credibility and effective communication.

Examples of services are banking, insurance, catering, hotels, airlines, railways, road transport, water
supply, waste management, electricity supply, telephones and other utility services. For most of these
elements, quality standards have to be laid down, not nationally, but by the provider of the service by
making use of recognised standards, wherever available for the process (for example, use of reliable
electrical equipment and cables for generation, transmission, distribution etc., computerisation for rail
reservations, supply of drinking water conforming to national standards etc.).

2.4.6.1 Sandards for safety of services

When it comes to safety, regulations apart, there should be effective systems backed by education and
training to enforce relevant standards. Some services like airlines and railways have some systems to
enforce safety standards. When it comes to road safety, due to non-observance of various rules and
regulations by all concerned, India has the dubious distinction of becoming a country where people are
killed onroadsasif on battlefields, and somecitieseven display in prominent locationsthe latest accident
statistics every month.

Let us now review some of the important Acts that have a direct as well as indirect bearing on the
safety of the consumers.

2.4.7 The Prevention of Food Adulteration Act, 1954

ThisAct isto be approached in tandem with the Essential CommoditiesAct, 1955. The salient features of
thisAct show that it is concerned with the health and safety of life of the consumer (see Box 2.2):
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itintendsto prevent adulteration and misbranding of food;
secures purity of food to maintain public health;
cautions producers or manufacturers of food to ensure safety;

ensures that food which the public buysis, inter alia, prepared, packed and stored under sanitary
conditions so as not to be injuriousto the health of the people consuming it; and

provides for adequate punishment of the adulterators.

Box 2.2: Adulteration is a National Problem

The then Prime Minister, P V Narasimha Rao, at the 10th meeting of the Central
Consumer Protection Council held at New Delhi on 22" August 1991, stoically noted:
“If there is no one to tell what is adulterated, what is not adulterated, what is a good
thing, what is a bad thing, no amount of officialdom will be able to do this. | know
something about adulteration laws. | had occasion to deal with them in the State
(Andhra Pradesh). Not one person could be convicted with all the laws, with all the
honest officers that we had at our disposa,l because the court would say how do you
prove that this and that have been mixed. It may have been due to some other reasons.
There was a doubt created and the benefit of doubt was given to the accused in all
cases.”

Let's also take alook at what the court observed in two different cases:

In Food Inspector, Palghat Municipality vs. SeethaRam Rice & Oil Mills(1974, KLT 685), Justice
K Bhaskar observed: “The people of Indiaare confronted with anational problem, whichin recent
time has assumed serious dimensions arising out of the practice of food adulteration that spread
unabated like an epidemic. The survival of the society at the present stage appears to depend to a
very large extent upon theright and attractive enforcement both in letter and spirit, of the provisions
of the Prevention of Food Adulteration Act, and the taking of other measures to arrest the evil of
the adulteration mania, so prevalent among the anti-social elementsin the community.

In Ganesh Mal Jashrgj vs. Government of Gujarat (AIR 1980, SC 264,) the Supreme Court has
lamented over the functioning of the Food I nspection Department. The regretful note of Justice P
N Bhagwati merits quotation: “The small tradesmen who even put a precarious existence living
almost from hand to mouth are sent tojail for selling food stuff which isoften enough not adulterated
by them, and the wholesalers and manufacturers who really adulterate the food stuff and fatten
themselves on the misery of others, escape the arm of the law.”

What is food adulteration?

Adulterating food meansthe mixing of superior and inferior quality of afood item and sellingit off asone
of superior quality. Among others, the following are some of the ways of adulterating food items:

removing vital constituentsfrom the food item, say fat from milk;

mixing inferior or non-edibleitems, say coloured saw dust in tes;

using harmful colours not allowed under law, say Sudan red;

using harmful ingredients, say washing soda, triorthocresyl phosphate (see Box 2.3); and

sdlling spuriousitems.

H2H ¥ CUTS Right to Safety / 81



Box 2.3: Behala Oil Tragedy!

In 1987, more than 1,600 people had fallen ill seriously and 18 had died after eating food
cooked in rape seed oil sold by a ration shop in Calcutta’s Behala area. Out of these sick
people, 592 were ultimately registered by the State Government as oil adulteration victims.
These people have complained of ailments that have severely affected them physically and
mentally. They have had to cope with repercussions that have meant loss of income, physical
handicaps etc.

The poison responsible for this tragedy was triorthocresyl phosphate (TCP) which is
used as a plasticiser in the plastic industry. TCP was mixed with the oil to give it the flavour of
mustard oil. This was the second such tragedy to hit Calcutta. In 1973, exactly the same kind
of adulteration scandal had taken place in the northern suburb of Dum Dum.

In the present case, a “Class Action” petition filed by the Consumer Unity & Trust Society
(CUTS), under the Consumer Protection Act, before the National Commission, succeeded
partially. The petition was filed against the West Bengal Food and Supplies Department and
Health Department and the Calcutta Municipal Corporation.

This case also exhibited the kind of bureaucratic bungling that takes place in such vital
matters. Under the PFA Act the Calcutta Municipal Corporation was notified as the Local
Health Authority. In its affidavit, the Corporation stated that since the ration shop was under
the control of the Food and Supplies Department, it could not have inspected it.

The ration shop owners received life imprisonment, while about 250 people out of the
registered 592, were crippled for life.

2.4.7.2 Important provisions
Some of the important provisions of the Prevention of Food Adulteration Act (PFA) are:

* asPFA ismeant to be alaw of dtrict liability it is not necessary for the complainant to prove the
intention or guilt of the adulterator. It is sufficient to show that he has acted in contravention of the
provisions of the law. Food has been defined to mean any food or drink. However, it does not
includedrugs;

¢ the law defines adulterated food to mean any food that is not of the quality demanded by the
consumer or claimed by the supplier. If it contains something that affects the quality of the food or
is stored in conditions that have affected its quality, then also the food is said to be adulterated.
Adulterated food is defined at length and more or less precisely in the PFA Act;

¢ jtisan offenceto sdl or offer for sale or expose for sale or manufacture for sale, any food which
isbelow the standard prescribed by the rules under the Act. For example, oil of standardsthat was
below the standards prescribed, was held to be adulterated in Karnidan Sarada vs. Emperor, AlR,
1935 Patna HC, 521); and

® another interesting clause saysthat if there exists no statutory standard of purity the only reasonable
inference can bethat the article of absolute purity hasto be sold. After certain amendmentsthe law
now gives consumer organi sationsthe power to have food samplesanalysed. Previously only Food
Inspectors and purchasers were authorised to take samples of food alleged to be adulterated by
sellersor by anybody else and to get them analysed by the Public Analyst. However, the consumer
organisation or the purchaser hasto inform the seller his/her intention of having the food analysed.

Methods of adulteration

TheAct has also cited possible methods of adulteration of food and food products. Theseinclude, among
others, addition of inferior substances, substitution of whole or part, removal of constituents, processing
techniques and packaging (see Box 2.4).
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Box 2.4: A Case Law on Adulterated Milk

In the State of Rajasthan vs. Chattar Singh [AIR 1968, Rajasthan HC 233], the proportion
in which two kinds of milk, viz. cows milk and buffaloes milk were mixed was not known but
it was clear from the Public Analyst's report that in the milk in question, the fat content was 4
percent and solid non-fats 7.29 percent and there was 19 percent of added water. It was held
that the milk in question was not of the standard prescribed even for cows milk and
consequently it was held to be adulterated.

Prohibitions under the Act
Some of the actions prohibited under the Act include:
¢ saleof admixture of milk containing asubstance not found in milk;
¢ admixture of one or more oils as an edible oil except otherwise permitted;
¢ sae of khesari pulses and/or its productsin any form;
* useof carbide gasin ripening of fruits;
¢ sale of coated-food-colours except with 1SI marks; and

* use of certain packaging materials except those with ISl marks.

Restrictions under the Act

There are several activities that are restricted under the Act. Principal among these are the act of selling
any food without a licence under the PFA Act, and the sale of ghee having less Reichard value than that
specified for the areain which it is sold without the* AGMARK’ sign.

Complaint mechanisms

In cases of adulteration, complaints can be made to the the Food Inspector of the district, the State Health
Authority or the Local Health Authority, or the Director of Health Services, Government of India.

Onreceiving acomplaint, it isthe duty of the Food Inspector toinvestigate, inquire or inspect as many
samples as necessary. If samples are required to be taken, he isto procure them and send for analysis. It
isobligatory on the part of the Public Analyst to deliver areport to the health authority, who in turn sends
the report to the person who has taken the sample. The person can then make an application to the
Magistrate.

A court inferior to that of the Metropolitan Magistrate/Judicial Magistrate cannot try offences under
the PFA Act [Section 20(2) of the PFA Act].

2.4.8 Agricultural Produce (Grading and Marketing) Act, 1937

ThisAct providesvarious provisionsand specificationswith respect to the safety of food and food products.
Specifications popularly knownas‘ AGMARK’ standards, which signify “agricultural marketing standards
for astatutory seal ensuring quality and purity”, are provided for.

Under the Act, not only are grades and grade standards prescribed and the quality of each grade-
designation defined, but the manner in which the produce is to be packed, sealed and marked has also
been specified.
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Other provisions
Various other provisions relating to safety measures of agricultural produce are:

® beforeframing ‘AGMARK'’ grade standards for acommodity, detailed information is collected on
it's various aspects. Among these are the product varieties available, purity standards as per the
PFA Act, statutory regulations and quality regulations of importing countries etc;

* many commodities like food grains and allied products, fruits and vegetables, livestock products
etc. have been given grade specifications;

* |abels carrying the appropriate grade designation marks are affixed with ‘AGMARK’, a statutory
seal for ensuring quality and purity. ‘ AGMARK’ standards are periodically reviewed and suitably
revised with aview to keeping pace with the change in production, improvements in variety and
shift in consumer preferences; and

¢ detailed ingtructions regarding inspection, methods of sampling, analysisand procedures for referring
disputesto the advisory panels areissued by the Agricultural Marketing Adviser.

Complaint mechanism

In case a complaint against agricultural products like butter, ghee, honey, chilli, black pepper etc. with
‘AGMARK’ insigniahasto be made, it should be addressed with detailsto:

TheAgricultural Marketing Adviser,
Government of India,

Central Government Office Building,
Faridabad, Haryana

Testing facilities and enforcement of quality

The Central ‘AGMARK’ Laboratory, an apex laboratory with a network of ‘AGMARK’ laboratories
functioning in anumber of citiesof India, providestesting facilities. Onthe basisof test reports, if quality
is not as per prescribed standard, enforcement measures are taken and then the matter is taken to the
court.

Technical guidance in testing methods

The Central ‘AGMARK’ Laboratory at Nagpur provides technical guidance in testing methods and also
in the methodology of drawing samples. The Central and other ‘AGMARK’ |aboratories also conduct
research on analytical testing of various commodities.

Help to small enterprises

The primary responsibility of maintaining the quality of produce lieswith the manufacturer and/or packer.
However, small manufacturers/packers cannot afford to have their own laboratories. For them, some
state governments and a few co-operative societies have set up laboratories where they can inspect the
production and processing and collect samplesfor analysisat low cost. They can even test their goods at
any private laboratory (see Box 2.5).

Box 2.5: Grading of produce by private laboratories should be proper

Where an option is available to a packer either to have his own laboratory or to use any
other approved laboratory, the packer’s request to go to a private approved laboratory cannot
be rejected unless the grading of the private analytical laboratory is not up to the mark.
Furthermore, Section 4 of the ‘AGMARK’ law does not contravene Article 14 of the Constitution
of India [AIR 1959, Calcutta HC, 32(34)].
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Checking and certification

Random checking of packed and labelled packages can be done by senior officials both at the packer’s
premisesand at theretail points. And only those traderswho willingly adhereto the prescribed procedures
and regulations are given “ Certificates of Authorisation” and thus become authorised packers.

2.4.9 The Fruit Products Order, 1955

A corollary to the Agmark Act, 1937, is the Fruit Products Order, 1955, notified under the Essential
CommoditiesAct. Important provisions under this Regulation are asfollows:

* production and sale of fruit and vegetabl e products, namely syrups and sherbets, vinegar and ahost
of similar products are covered under this order (Section 2(d) of the FPO). Manufacturing licences
for these fruit and vegetable productsis a must (Section 4 of the FPO);

* the manufacturer hasto comply with the conditionslaid down for labelling, packing and marking.
Conditionslaid down for quality and compositions also haveto befollowed. These are specifiedin
the second schedul e of this order; and

* furthermore, sanitary conditions and approximate standards of quality and composition for
manufacturing fruit products have been laid down in the Second Schedule of the FPO.

Administrative arrangements

The Fruit Products Order provides for the establishment of a high powered committee to be called the
Central Fruit Products Advisory Committee, consisting of subject (technical) experts, representatives of
fruit products manufacturers, the Director General of the Central Food Technological Research I nstitute,
representative of the Indian Standards | nstitute and the Agriculture Commissioner to the Government of
Indiaetc. Thefunction of the Committeeisto advisethe Department of Food Processing of the Government
of Indiaon any matter pertaining to the fruit preservation industry.

2.4.10 Laws relating to some health-care goods and facilities

Since drugs and cosmetics constitute important items of human consumption and application, various
laws have been passed to regulate their production, supply and distribution. Thelegidationsin thisfield
are: the Drugs and Cosmetics Act, 1940, the Drug (Control) Act, 1950, the Dangerous Drugs Act, 1930
and the Narcotic Drugs and Psychotropic Substances Act, 1985.

2.4.11 Drugs and Cosmetics Act, 1940
The provisions regarding the safety of consumers are as follows:
* theAct coversallopathic, homoeopathic and indigenous systems of Ayurvedic and Unani medicing;

* intheAct adrugsisdefined as substancesthat includes all medicines and substances for internal
or external use of human beings or animals for diagnosis, treatment, mitigation or prevention of
diseases or those affecting the structure or functions of the body;

* gmilarly, it definesacosmetic asan article used for cleansing, beautifying, promoting attractiveness
or for altering appearance;

* further, aperson can be charged of misbranding under theAct if the drug found from his possession
purportsto be the product of aplace or country of whichit isnot truly aproduct (see Box 2.6); and

* gstandards of quality for drugs are elaborated in this Act and moreover, importing of misbranded,
spurious and adulterated drugs are prohibited (see Box 2.7).
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Box 2.6: Manufacture of Spurious Drugs is an Anti-social Activity

In a case where large quantities of spurious drugs were manufactured by a person and
passed off as goods manufactured by a firm of repute, the Court was of the view that such an
act was an anti-social act of a very serious nature and the punishment had to be severe and
not lenient [Chimanlal Jagjivandas vs. State of Maharashtra, AIR, 1963, SC 665].

Box 2.7: Banned drugs

Delivering judgement on a writ petition under the Drugs and Cosmetics Act, a high court
ruled that a drug that has been declared harmful or irrational by technical bodies cannot be
purchased or prescribed by any government authority. This is irrespective of the fact that a
court might have stayed the orders of the government prohibiting manufacture and sale of
the drug. Prohibiting the manufacture and sale of a drug and directing all government doctors
not to prescribe a drug that has been found to be harmful are two different consequences
that flow from the decisions of the Drugs Consultative Committee and the Drugs Technical
Advisory Board.

An interesting observation that was made by the Court during the hearing was that a stay
order by one high court is not automatically binding on another high court.

Evidence has been produced before the court that drugs that have been banned are still
being purchased, prescribed and reimbursed by the health authorities. The case is still
pending before the court.

Administrative arrangements

Under theAct, aDrugs Consultation Committee has been formed which advisesthe Central Government,
State Governments and the Drug Technical Advisory Board [Section 7, DC Act].

A complainant can have drugs or cosmetics analysed on payment at the Central Drug Laboratory. The
report of the Government analyst is conclusive evidence but this does not prevent a complainant from
getting it privately tested and attaching the report to a petition before a court.

Complaints mechanism

Thefollowing procedures are specified to handle complaints:

the Drug Controller of India and the Directorates of Health Servicesin each state are appropriate
authoritiesfor redressal of grievances—individua or public; and

it isthe duty of the Drug Controller along with histeam to:
supervise drugs and other medical supplies;
seize spurious, harmful or expired drugs and destroy them;

issue public statements informing consumers about the names of drugs, their manufacturers, their
licence and batch numbers; and

to receive and act upon complaints made by the public.

Flaws in the Drugs and Cosmetics Act, 1940

The law recognises practices like Ayurveda but chooses to be silent on the difficulties of testing the
claims regarding constituents of Ayurvedic drugs. It does not comment on the difficulties of testing the
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veracity of claims regarding constituents of such drugs nor does it say anything of the utter absence of
procedures to check whether such medicines are manufactured following the original texts.

Unscrupul ous el ements make use of suchloopholesinthelaw and run successful businessesin Ayurvedic
medicines. We today even hear of our country exporting shiploads of medicines of such questionable
origintoAfrical

2.4.12 Indian Medical Council Act, 1956 and the Medical Degrees Act

These two Acts are among the basic laws in India governing the conduct of medical practitioners and
include provisionsfor the saf ety of patients.

Provisions of these two Acts have been invoked through the State Medical Council to prevent
advertisement by doctors, professional misconduct and use of unrecognised or fake degrees by doctors.
The State Medical Council must be madeto do itsduty to regul ate and supervise the professional conduct
of doctors registered with it and to ensure the standards of medical practice.

Under the Indian Medical Council Act, some of the important duties imposed on medical practitioners
with aview to governing the safety of consumers (patients) are:

* duty to exercise areasonable degree of skill and knowledge as amedical practitioner;

* duty to attend to the case aslong asit requires attention and to withdraw only after giving reasonable
notice;
* duty to give proper and suitable medicines; and

* duty to give proper and complete directions to patients and/or their attendants regarding use of
medicinesand diet.

Administrative arrangements

TheMedical Council may itself initiate an inquiry against adoctor for misconduct or it may do sowhena
complaint isreceived from any one regarding such misconduct by the medical practitioner. Such complaints
are to be submitted to the President of the Medical Council through the Registrar of the Council.

Complaint procedure

Thefollowing procedures are maintained with respect to the complaints under the Indian Medical Council
Act, 1956:

* Every StateMedical Council hasaDisciplinary Committee. This Committeeinvestigates complaints
filed by consumers who have any grievance. It also takes legal advice. If no primafacie caseis
made out, the complainant isinformed;

¢ If aninquiry isdirected, anoticeisissued to the professional concerned to respond in writing or to
appear before the committee on a fixed date. During the hearing both the complainant and the
respondent can appear with lawyers; and

* After collecting evidence, avoteistaken and the judgement awarded. If the doctor or professional
isfound guilty, asecond voteistaken or she/heis reprimanded.

2.4.13 Dangerous Machines (Regulation) Act, 1983

ThisAct providesfor theregulation of trade and commercein the production, supply, distribution and use
of the product of any industry producing dangerous machines, with aview to securing the welfare of the
labour operating any such machine, and for payment of compensation for the death or bodily injury
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suffered by any worker while operating any such machine, and for matters connected therewith or incidental
thereto.

In this Act, unless the context otherwise requires, ‘ Controller’ means the person appointed by the
State Government to give effect to the provisions of thisAct, and includes every Additional, Deputy or
Assistant Controller who may be authorised by the Controller under Sub-section (3) of Section 5 to
exercise any power under thisAct.

Administration of the Act

The State Government shall, by notification in the Official Gazette, appoint a Controller for carrying out
the provisions of thisAct, and may also by the same or subsequent notification appoint such number of
Additional, Deputy or Assistant Controllersasit may deem fit.

However, inquiriesreveal that most of the State Governments have not appointed aController to “ give
effect to the provisions of thisAct”.

The result is that hundreds of farm labourers (Sawai Man Singh Hospital, Jaipur, receives over 250
cases every year) get their hands mutilated and chopped while operating threshers and hay-chopping
(katti) machines, and dozens of women get disabled because of their long hair getting entangled in the
machine.

2.4.14 Atomic Energy Act, 1962

Radiation saf ety in the use of radiation generating plantsis governed by Section 17 of the Atomic Energy
Act, 1962.

Pursuant to the provisions of theAct, the Central Government had promulgated the Radiation Protection
Rules, 1971, which stipulate basic safety standards for all types of radiation applications in medicine,
industry, research etc.

In November 1983, the Government of India constituted the Atomic Energy Regulation Board (AERB)
and entrusted it with the responsibility of developing and implementing appropriate regulatory measures
aimed at ensuring radiation safety in al applicationsinvolvingionising radiation. Before the constitution of
AERB, the Division of Radiological Protection of the Bhabha Atomic Research Centre and the Safety
Review Committee of the Department of Atomic Energy were responsible for the implementation of
safety provisions envisaged in the Atomic Energy Act, 1962.

The State Government isreguired to appoint an appropriate Radiation Protection Committee to monitor
and supervise the functioning of diagnostic X-ray unitsin the state. There has to be a Radiation Safety
Officer (RSO) for every diagnostic X-ray unit under the mandatory provisions of the Radiation Protection
Rules, 1971. TheAERB Safety Code laysdown the qualifications, certifications, dutiesand responsibilities
of the RSO.

However, alarmingly, no radiation protection committee has been constituted in any State or Union
Territory and nor does there exist any concrete mechanism to implement the provisions of the Act. The
result isthat with the proliferation of diagnostic X-ray units, hundreds of thousands of individualsreceive
unnecessary radiation and as a consequence thousands suffer from radiati on-induced cancersand congenital
anomalies, besides other deleterious effects.

The Atomic Energy Regulation Board constituted by the Central Government under the provisions of
the Act has codified the mandatory safety provisions for diagnostic X-ray units.

The safety code lays down in specific details the mandatory measures that have to be adopted to
prevent unnecessary radiation to patients and to the public at large. For instance, appointment of a Safety
Officer approved by the AERB, appropriate covering of the body parts not being X-rayed, prohibiting
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presence of unprotected people during the procedure and lead lining of the doorsto prevent scattered X-
rays from going out of the room are all stated in the rules.

2.4.15 Indian Electricity Act, 1910

To incorporate the provisions relating to the safety of consumers, Indian Electricity Rules, 1956, were
framed under the Indian Electricity Act, 1910. Furthermore, for consumers' safety acorollary to the Act
called Electrical Appliances Quality Control Order, 1987, under the Bureau of Indian Standard Act, was
asonatified.

TheRulescontain provisionsregarding general safety requirements. They lay down theguiddineson
how el ectrical installations are to be made and what quality of materialsisto be used. It ismandatory
under theAct that material s used conform to specificationslaid down by the BIS. Also, the clauses of
thisAct dwell onthe necessity to put up danger signals, warning noticesetc. in certain cases. Handling
of electrica equipment isalso discussed and the precautionsthat should betaken for the same.

Administrative arrangements

Rule46 of the Electricity Supply Rulesspecifiesthat a interva snot exceeding five years, thecustomers
ingtd lationsmust beinspected and tested by the el ectricity supplier. However, thisruleisgeneraly not
compliedwith.

2.4.16 Indian RailwaysAct, 1989
Thelndian RailwaysAct, 1989, deal swith various provisionsrelating to consumer safety.

The Railway administration hasthe power to refuseto carry aperson suffering from aninfectious
diseasefor the safety of therest of the passengers. In case permissionisgiven, theinfected person has
to betaken separately.

Again, for the safety of femal e passengerstravelling alone, an exclusive compartment or adequate
number of berthsaccording to requirements, may be provided in every train. Also, the Act prohibits
carrying of dangerousor offensive goodswithout notice.

What isnoteworthy isthat the Act providesfor the appointment of aChief Commissioner of Railway
Safety and other Commissionersto:

* ingpectal new linesbefore opening,

* make periodicd inspectionsof any railwaysstock/stores,

* conductinquiresin casesof train accidents,

* report to the government regarding any condition which may endanger the safety of the public,
and

* make recommendationsto the government.

Administrative arrangements

In case of any accident causing lossof human life or seriousinjury, and in casesof collision between
trains, derailment of train etc., therailway employeein charge of the sectionisduty boundto give
information (notice) about the accident to the District Magistrate/State government and the
Superintendent/Commissioner of Police. Thereafter aninquiry isto be conducted by the concerned
authority (Sections 113, 114, 115).
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Inthiscontext it isto be noted that the Railway Safety Commissioner isunder the Department of
Civil Aviationto bring inthat necessary degree of impartiaity into thesystem. For if thisimportant office
was under the same Department then the possibility of partiality could creep in and the chances of
commutersgetting afair dea would diminish.

Very recently, the railways have set up an accident grievance remedial cell to ensure speedy
dispensation of compensationsin the case of an accident (see Box 2.8).

Box 9: Compensation—A Knotty Affair

Not many people know that in the event of an accident, it is not the Indian Railways that ends
up bearing the cost but the General Insurance Corporation of India (GICI).The Railways insures
every passenger for Rs 2 lakh, and pays the premium annually on the number expected to use
the railway services in a given year. Full compensation of Rs 2 lakh is given in case of death. For
serious and minor injuries compensation amounts vary between Rs 5,000 and Rs 50,000.

There is a proposal from the railways to raise the compensation amount to Rs 4 lakh. Going
by the track record, it takes a year before the sum is handed over to the injured or the next of kin.
The announcement of ex-gratia grants by ministers at the accident site is a political gimmick. The
railway minister does not have a relief fund out of which payments can be immediately made. It
has to come from sundry expenditure, which is a small fraction of the total budget.

The GIC, on its part, takes its own time to establish the identity of the deceased, as well as that
of the relative. It is estimated that more than 50 percent of the cases are rejected on the ground
that the claimants are ‘bogus’ because they cannot produce satisfactory proof of kinship.

Complaints regarding railway accidents etc.

In case of an accident involving therailways, complaints or information about accidents should be sent to
the Station Master of the station nearest to the place at which the accident or derailment has occurred, or
where thereisno Station Master, the railway personnel in charge of that section of the railway wherethe
accident hastaken place. Further, therailwaysareliableto pay damagesalso (see Box 2.9). Simultaneoudly,
one copy of the complaint or letter of information should be forwarded to the officer-in-charge of the
concerned police station, and another copy to the District Superintendent of Policewithin whosejurisdiction
the accident/derailment has occurred.

Box 2.9: Railways Liable to Pay Damages in a Motor Accident

An accident occurred on 9 May, 1979, at an unmanned level crossing in Akaparamao,
near Kalady in Kerala, where a hired bus was hit by the Jayanti Janata Express. Forty
passengers in the bus and the driver were killed while some other passengers sustained
injuries. In one batch of cases filed by dependants of the deceased and injured persons, the
Motor Accidents Claims Tribunal, Ernakulum, held that the driver of the bus was negligent
and made awards against the owner of the bus and the insurance company, but dismissed
the claim against the railways on the ground that there was no negligence on the part of the
driver of the train or the railway administration.

On appeals by the insurance company, cross objections were preferred by the claimants
in some cases. The appeals and cross objections filed were partly allowed by the Kerala
High Court, making the railways also liable. In two other cases decided in an earlier judgement
the same tribunal had held that the railway administration was also liable on account of its
negligence. In both judgements it was held that under Sections 110(1) and 110B an award
could be made against the railways also, a view that was confirmed by the High Court.
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2.4.17 Municipal and conservancy services

Some of the most important functions, duties and powers of the Municipal Bodiesrelate to promotion of
public health, sanitation, saf ety and convenience.

Theimportant primary functions of the Municipal Bodiesthat impinge upon the safety of citizensare:

lighting, water,, cleaning and maintaining public streets, public places, sewersand buildings;

removing noxious vegetation, public nuisance, filth, rubbish, night soil or odour or any other noxious/
offensive matters from latrines, urinals, or other places of common receptacle (see Box 2.10);

extinguishing fires and protecting life and property when fire occurs; It is aso the duty of the
municipality to regulate offensive/dangerous trades or practices,

removing obstructions and dangerous buildingsin public places, constructing and maintaining public
streets, markets, slaughter houses, drains, washing places, drinking fountains, tanks, wells, public
latrinesetc. It isalso necessary that additional supply of water be obtained for preventing danger to
the health of inhabitants; and

arranging for public vaccinations.

Box 2.10: Public Action Forces Municipality to Do Its Duty

Residents of a locality at Ratlam moved the Sub-Divisional Judicial Magistrate to take
action to remove the nuisance of stench and stink caused by open drains and public excretion
by slum dwellers. They wanted orders to the municipality to construct drain pipes with
adequate flow of water to wash the filth and stop the stench.

The directions sought were given by the magistrate and were confirmed by the High
Court and the Supreme Court. It was held to be the duty of the municipality to remove dirt, filth
etc. and clear the city. Paucity of funds, staff etc. could not be an excuse for failing to perform
their primary duties.

The Court that was dealing with the duty of the municipality to remove dirt, filth etc. and to
clear the city, said: “It is not the duty of the court to see whether the funds are available or not
and it is the duty of the administrator, municipal council, to see that the primary duties of the
municipality are fulfilled. The municipality cannot say that because of paucity of funds or staff
they are not in a position to perform their primary duties.”

Secondary duties

Important secondary duties pertaining to safety are:

constructing and maintaining suitable sanitary houses for the habitation of the poor, providing
accommodation for servants;

planting trees and maintaining pavements and road sides; and

supplying, constructing and maintaining equipment/appliances (pipes etc.), for receiving and
conducting sewageinto sewersunder the control of the board, and establishing afactory for sewage
disposal.

Special duties

There are some special duties assigned to the municipal bodies. These provide for special medical care
for the sick during outbreaks of dangerous diseases, and preventing further spread of the same. These
laws also comment upon the nuisance of open drainsand bar the municipal council from granting permission
to construct any permanent structure in the middle of a road. Further, the special duties also make it
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obligatory for the Municipal Commissioner to take immediate action if a building becomes unsafe and
thereisno time to issue any notice.

Drawbacks in the municipal system

Among the obligatory functions of the municipal corporations are arrangementsto provide civic services
including water supply, sewerage and drainage, solid waste management etc. Absence (or faulty provision)
of these services constitutes a serious dilution of consumers' right to safety.

The CalcuttaMunicipal Corporation Act, for example, states:

“The Corporation shall, having regard to the available resources, provide civic services, including
water supply, sewerage and drainage, solid waste management, and construction and maintenance of
streets, and shall enforce the provision of thisAct.” [Emphasis added].

25 OVERALL DRAWBACKS OF THE SYSTEM

Other than the omnipresent sloth of thelitigation processin Indiathat takesthe teeth out of many auseful
legidlation, some other drawbacks in the overall arrangements add to the consumers' woes. Though the
laws are more or less comprehensive, when it comes to implementation the situation is dismal (see Box
2.11). Corruption eatsinto the efficacy and dynamic nature of the system. Train accidents, often resulting
from human error, are increasing in number. The culprits whaose irresponsibility results in the loss of
innocent lives often go scot-free. Therefore, accountability needs to be impressed at all levels.

2.5.1 Preventive actions: Investigations and R&D

With the growing complexity of products/services, and the need to effectively deal with consumer safety
problems, resourcesfor making use of theinfrastructurefor investigation and R& D should be availableto
consumer groups. Inthe USA, CPSC providesthis service for consumer goods. There are similar bodies
for other areastoo, like the National Highways and Transportation Safety Administration for governing
automobile safety.

In India, thereisachain of laboratories of the Council for Scientific and Industrial Research (CSIR),
and other laboratoriesthat carry out some investigations connected with product safety, at theinstance of
the BIS committees that formulate standards. In this connection the following statement (The Hindu,
13.06.1996), made by Dr RA Mashelkar, Director General, CSIR, and Secretary, Department of Scientific
and Industrial Research, issignificant, appropriate and timely:

“Asthemission of the CSIRisto provide scientificindustrial research and devel opment that maximises
the economic, environmental and social benefits of the peopleof India, itisessentia to build credibility in
the minds of the user industries by working together to become globally competitive.”

Therefore, in order to have effective preventive actions, consumer groups should take theinitiativein
making use of the data based on product/service rel ated accidents/deaths, and organi se investigations and
research.
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Box 2.11: Maybe Tomorrow Another Uphaar Cinema Tragedy—Who will be Responsible?

Uphaar Grand is not alone. Delhi’s licensing system has virtually collapsed. Most of the
cinema halls did not have any permanent license during recent checks—all other theatres
violate some safety laws. A final license is issued by the Delhi Police only after ‘No Objection
Certificates’ (NOCs) are obtained from the Public Works Department, Department of Health,
Fire, Electricity and the Sub-Divisional Magistrate.

Despite these supposedly tight laws, many halls have oil-laden transformers in their
basements. Some have generators running on diesel. Bombs just waiting to go offl Some
like Rivoli and Gagan simply don’t have a licence. No theatre has ever run a fire safety drill.
Ushers asked to operate a fire extinguisher during recent checks failed miserably. The Delhi
Fire Service has no power to seal any building for fire safety violations.

In India’s capital city, the agencies involved in granting NOCs to the theatres are controlled
by the final licensing authority, the Delhi Police, which is under the Union Home Ministry. A
post-disaster sweep of Delhi’s theatres in August 1997 has now revealed just how rotten the
theatre licensing system has become, a fact that the administration should have known and
acted on in the first place. The report, submitted to the Chief Minister by the Revenue Secretary
D S Negi, says that only two of Delhi’s 66 cinema halls could provide a permanent license.

As it is said, justice delayed is justice denied. Now, nearly four years after 59 people lost
their lives in the fire that broke out in the Uphaar cinema hall in New Delhi, the trial of owners
of the theatre and 12 others began on May 23, 2001, with a court recording the evidence of
two witnesses. The court of the Additional Sessions Judge had framed charges against
them taking a prima facie view of their complicity in the alleged crime. Three of the accused
had challenged the lower court order against them in the Delhi High Court.

With the beginning of this trial, hope finally resurfaced for the families whose kith and kin
died in the fire, though they did not consider it as their victory as it was only the first step taken
“in the right direction”. For the families the wait was agonising as it took nearly four years to
cross the first hurdle to get justice. The delay has exposed the inept handling of the case by
the investigating agencies, starting from the South District police to the Crime Branch of
Delhi Police and finally the Central Bureau of Investigation. They could not even file the
chargesheet within the stipulated period of 90 days because of which the accused were able
to procure bail.

26 HOW TO IMPROVE THE SITUATION?

In spiteof the existence of anumber of agencies and Government Departmentsfor formulation of standards,
regulations to enforce some of the standards connected with consumer safety and regulatory bodies to
monitor enforcement, the fact remainsthat in Indiaproduct/service related accidents and deaths continue
unabated.

2.6.1 Safety policy

Presently thereisno body in Indiato comprehensively ook at the consumer problemsin the areaof safety
fromtimeto time. There should be an evolving National Consumer Safety Policy Statement which could
providethedirection for looking at the activities of various bodies/Government Departments engaged in
the formulation of standards/rules and their enforcement and suggest remedial actions (see Box 2.12).

No doubt there are alarge number of active consumer groups/associationsin our country but they lack
the resources for building knowledge-based professional infrastructure matching the manufacturing and
service organisations whose products/services may have a serious impact on consumer safety.
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Box 2.12: Why an Independent Consumer Safety Commission?

Two major orders given by India’s apex consumer court in 1997 centred on safety, or to be
more precise, lack of it. In one case, the absence of even reasonable care and caution while
treating a small child resulted in permanent damage to his brain cells. In another case, the lack
of safety measures at a boat club led to the drowning of four persons during a boat ride.

These (and other) tragedies could easily have been averted, if only some basic safety
measures were in place. This led to the demand for the formation of an independent Safety
Commission. The functions of the Commission are to look at safety in public places, investigate
into safety aspects of all common services, including civic services, draw up comprehensive
guidelines and ensure their enforcement. Similarly, there could be a product safety commission
to investigate into complaints of product-related accidents and order recall of those goods
found to be unsafe.

2.6.2 Need for effective implementation

Standards and regul ations alone do not lead to consumer safety. Following are someinstances of ineffective
implementation:

¢ adlowing saleof unhygienic and adulterated street food in spite of the Prevention of Food Adulteration
Act;

* production and marketing of unsafe electrical applianceslikeironsand stoves and accessorieslike
plugs and socketsin spite of the Electrical Appliances Quality Control Order, 1987, making the BIS
mark mandatory for such items;

® increasing deaths on our roadsin spite of several rules and regulations (over 70,000 liveswerelost
in road accidents during 1997); and

These are just afew illustrations to show the need for making the enforcement machinery effective
and professional. However, the need for education and training towards inculcating self-discipline in
individuals cannot beforgotten.

2.6.3 Monitoring implementation
Thefollowing are essential steps needed for effective implementation:
* promote adequate safety standardsfor goods and services, including food and environmental safety;

* encourage the development of systems of regulation and self-regulation to protect consumers
interests; and

* advocatetransparency and public accountability in decision-making.

The Government may direct the National Informatics Centreto collect, from all relevant sources, data
on product/service related accidents/deaths, and make available the same to all concerned organisations
dealing with preventive actions.

An apex body for monitoring implementation should make use of the data on product/ servicerelated
accidents/desths, and organise, with the monetary resourcesavailable, surveys, investigationsand research
by making use of relevant organisations and research institutions in the private and public sectors. The
outcome of such activities should be made use of for formulating/revising standards, improving enforcement
activities, educating consumers towards self-regulation etc. (see Box 2.13).

Thewatchdog body for monitoring implementation should produce short educational filmsand printed
material on theill effects of certain products (e.g. cigarette smoking).
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It should periodically review data obtained from the National Informatics Centre relating to product/
service related accidents/deaths in specific areas, and also other case studies where certain preventive
actions were taken, with a view to find out the extent to which the National Consumer Safety Policy
Statement was being implemented.

Box 2.13: Watch Out or You'll Burn Yourself!

A little known but interesting fact is that most domestic irons used in households do not
conform to the ISI/BIS standards (although it is compulsory), and are actually a potential
threat to consumers. The electric iron needs to conform to the ISI/BIS standards supervised
by the State Government. The details of a report from the Consumer Education and Research
Centre (CERC), Ahmedabad, reveals that seven such ISI brands are unsafe for use.

Out of the 17 brands tested, ten carried the ISI mark. The brands included well-known
names such as Spherehot, Khaitan, Bajaj, Singer, Philips, Crompton Greaves, Usha Sriram
etc. They were subjected to 20 safety tests and eight performance tests as specified by the
Bureau of Indian Standards (BIS). The only brands to pass all the tests were Khaitan, Bajaj
and Singer.

2.6.4 In short...
In short, with respect to consumers’ right to safety, consumer laws should take into account the following:

Establishing ageneral duty of safety upon suppliers;

Banning the supply of unsafe goods;

Prescribing safety and information standards with which goods or services must comply;
Establishing procedures to examine products and services alleged to be unsafe;
Monitoring the market place for unsafe goods and services;

Establishing procedures to collect and disseminate information on particular goods and services
identified asbeing unsafe;

Establishing procedures for the notification to authorities by consumers of allegedly hazardous
goods and services,

Requiring suppliers who become aware that their goods or services are unsafe to publicise any
dangers,

Requiring any manufacturer who recallsgoodsfor safety reasonsto notify relevant authorities of
therecall,

Establishing proceduresfor themonitoring of voluntary recallsto ensurethey areeffective;

Allowing relevant authoritiesto order amanufacturer to recall goods, and to specify how those
good areto berecalled; and

Giving relevant authoritiesthe power to investigate the actions of manufacturersto determine
whether they have complied with lawsrdatingtorecalls.
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2.7CONCLUSIONS

Thisbringsto aclosethediscussi on onthestatus of implementation of the consumers’ right to safety in
the country. The above mentioned discussion hasrevealed that asfar asthe UN Guidelineson the
consumers' right to safety are concerned, the consumersin the country haveno reasontothink they are
on cloud nine. However, the position of the consumersisnot too bad either.

Thelawsin many avenues need to be strengthened or made more forward-1ooking. Though in no way
can one say that India has come to achieve standards comparable to those envisaged in the Guidelines,
the country does have wide ranging safety related legislations. Though somewhat disorganised (as these
impinge on many different areas), they can be effectively used for making life safer for consumers. The
problem lies with improper implementation. The existing legislations need to be implemented in such a
way that they translate into a safer existence for Indian consumers.

Thereforethereisaneed for an effective and vigilant role by consumer organisationsand their coalitions
for effective lobbying and advocacy to ensure:

* Formulation and revision of safety standardstowardsthe levels of strict international standards, in
thefield of consumer products, vehicular pollution and services;

* Effective enactment of new laws, such asthe Product Liability Act, or amendmentsto the existing
laws providing for strict liability;

* Creation of effective and functioning regulatory authorities, such asthe Consumer Product Safety
Commission, the Occupational Safety and Health Administration, the Food and DrugsAdministration,
Environment Protection Agencies, and the setting up of Environment Tribunals under the new Act
passed by Parliament, Highway Safety Commission and Civil Aviation Commission, with the
participation of consumer groups, in both consultative and quasi-judicial capacities; and

* Revisionof Indian Pharmacopoeiato bring it at par with British and US Pharmacopoeia, amendments
to the Drugs and Cosmetics Act to include non-allopathic systems of medicine such as ayurved,
unani, homeopathy etc, that are to be regulated by the Act to provide effective information and
carelabelling, on food products and drugs, to provide for effective reporting of adverse impact of
drugs, timely voluntary withdrawal and statutory recall of unsafe medicines.

This chapter has been researched and written with inputs from Mr. M Raghupathy of MR Quality Services (P)
Ltd., Chennai.
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Annexure-1
Organisations Other Than the BIS, Concerned with Sandards

1. Directorate of Marketing & Inspection
Agricultural Marketing Advisor to Government of India
Ministry of Agriculture, CGO Building
NH 4, Faridabad 121 001, Haryana

Fdd:

Raw & semi-processed agricultural commodities, and
Meat & meat products

Regulation:

Agricultura Produce (Grading and Marking) Act, 1937,
‘Agmark’ Scheme, and

Meat Products Order, 1973.

2. Central Committee for Food Standards (CCFS)
Directorate General of Health Services
Ministry of Health and Family Welfare
Nirman Bhavan, New Delhi 110 011

Fdd:

Food products

Regulation:

Prevention of Food Adulteration Act, 1954

3. Chief Controller of Explosives (CCE)
Department of Explosives
Ministry of Industry
Old High Court Building, Nagpur, Maharastra

Fdd:

Gascylinders

Regulation:

GasCylinder Rules, 1981

4. Department of Transport
Ministry of Surface Transport
Parivahan Bhavan
1 Sansad Marg, New Delhi 110 001

Fdd:

Road transport
Regulation:

Motor VehiclesAct, 1988
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5. Directorate Genera of Civil Aviation
Department of Civil Aviation
Ministry of Civil Aviation and Tourism
East Block 11 & |11
R K Puram, New Delhi 110 066

Fdd:
Civil Aviation
Regulation:

6. Directorate General of Health Services
Ministry of Health and Family Welfare
Nirman Bhavan, New Delhi 110 011

Fdd:

Drugs & Cosmetics
Regulation:

Drugs & CosmeticsAct, 1940

7. Directorate of Vanaspati, Vegetable Oil and Fats
Department of Edible Oils and Sugar
Ministry of Food and Consumer Affairs
Block 2, CGO Complex
Lodhi Road, New Delhi 110 003

FHedd:

Vanaspati and vegetable oils

Regulation:

Vegetable Products Control Order, 1947

Vegetable Oil Products (Standards of Quality) Order, 1975

8. Research, Design and Standards Organisation (RDSO)
Ministry of Railways
Manak Nagar, Lucknow 226 011, Uttar Pradesh

FHedd:
Items used in railways

9. Central Electricity Board
Department of Power
Ministry of Energy
Shastri Bhavan, New Delhi 110 001

Fdd:

Electric power generation/transmission/distribution
Regulation:

Indian Electricity Act, 1910

Indian Electricity Rules, 1965
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Annexure-2
The Right to Safety with an International Focus

That the safety of products is an important issue is beyond any kind of doubt. It is more or less a
fundamental part of consumer welfare. Many governments have been keen to concentrate on this right.
However, what is of greater importanceisto observeif an appropriate market response can be generated.
There is also a necessity to set up worldwide standards for safe goods. Throughout the world various
standards organisations are active. However, as reiterated time and again in this chapter, there is a
necessity for appropriate guidance in many more areas through appropriate standards.

In many countriesrecall systems have been devel oped. However, continuousimprovement in thisarea
is warranted. In the arena of international business, where trade in safe goods is concerned, mutual
recognition of good systems is needed. International standards could be harmonised through umbrella
organisations like the 1SO. However, certification and other standards for safety should not become a
barrier to competition. The optimum solution hasto be found.

Again, inmany countries, itisfelt that product liability laws should be strengthened or enacted (if they
are non-existent) to protect the consumer against defective and potentially harmful products.

Inthe US, any consumer can call the US Consumer Product Safety Commission (CPSC) on atoll-free
hot line and get information about any specific area of safety. The CPSC provides the caller with facts
and figures on accidents/deathsin the specific area, caused by defective products/ services, and suggests
remedial measures. The CPSC was established in 1973 to:

* protect the public from unreasonable risk of injury caused by consumer products;

® toassist consumersin comparing the safety of various items;

* todevelop uniform safety standards; and

* to promote research about the causes and prevention of product-related deaths, illnesses, and

injuries.

Apart from holding manufacturers liable for damage or injury caused by defective products, thereis
also anew European Union (EU) directivethat spellsout what product liability rests on the manufacturers.
Thisisthegeneral product safety directive, and these regul ationswhich apply throughout the EU, implement
the provisionsof Council Directive (No 92/59/ EEC) on genera product safety and require that no producer

shall place a product in the market unless the product is safe. Breach of this regulation is a punishable
offence.

1 Shah, Manubhai, The Right to Safety: Paramount Importance to Consumers in Consumers in the Global Age, Proceedings of
International Conference on Consumer Protection, New Delhi, India, January 1997.
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3
Right to Choice

3.1 INTRODUCTION
3.1.1 An overview of the issue

Theright to choice lies at the centre of the idea of consumerism. It is hard to stand back from the notion
of choice. Choiceisinextricably linked up with morality, notions of right and wrong, good and evil. Even
those who set out to take morality out of the study of choice, back into it themselves. Others who deride
choice asamerebourgeoisillusion would be up in armsif their choice of newspapers, television channels
or books was restricted. Choice is something one gets used to, which iswhy it is a sensitive issue. As
individuals everyone likes to believe that they have choices, even if they may not be exercising those
choices. Thelast thing people will surrender, when everything elseislost, isthe right to make choices.

However, choice by itself does not mean anything and it needs to be accompanied by several other
things to make it meaningful. Firstly, choice without information is not areal choice. More importantly,
what sort of information is appropriate, how much and given by whom, are crucial questions. Secondly,
choicethat islimited only to those with resources underminesthe advantages of choicefor al. Unfortunately,
if choiceisunevenly distributed across product ranges, it isinfinitely more unequally distributed across
sections of population, indeed across the globe. While some consumers may deliberate over a dozen
brands of breakfast cereal, other consumers’ face a different predicament — hunger!

3.1.4 Global view

Globalisation and liberalisation policies in the last ten years have changed the contours of consumer
demand for goods and services. The consumer now expects the domestic producers to supply him/her
guality goodsand servicesat ‘ globally competitive prices'.

During the last few yearstrade liberalisation in the area of consumer goods has opened awindow that
allowsthe consumer the power to exert hishher right to choose. But while exerting the right to choose the
consumer cannot afford to ignore the relevance of having a sustainable domestic industrial base. This
impliesthat theright to choose hasan implicit built in responsibility. It isbeing experienced in recent years
that consumer goods imports are flooding the Indian markets, and the Indian manufactures producing
similar goods have either had to close down or have had to sell their ownership rights. This kind of
situation could give rise to a possible oligopolistic market in the future wherein the consumer might be
stripped off his right to choose or would have the opportunity to honour his right but under the dictated
price structures of the producers.

In 1980, the UN Centrefor Transnational Corporations (UNCTC), published astudy of theworld food
and beverage industries, identifying 180 companies that dominated the highly segmented markets at that
time. Today, at least half of these companies retain roughly the same market power —and the UNCTC is
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extinct. Intheearly 1980sthe top 20 pharmaceutical companiesheld about 5 percent of theworld prescription
drug market while today the top 10 companies control 40 percent of the market. Sixty-five agrochemical
companies were competitors in the world market in the beginning of the 1980s. Today, nine companies
account for approximately 90 percent of global pesticide sales. Thus, ensuring consumers' right to choice
in the age of globalisation has become areal challenge.

Therefore, in agrowing borderlessworld, thefollowing could be viewed as major issues affecting the
consumersright to chose:

* information asymmetry (wrong advertisements being telecast to entice consumersto buy);
* emergence of monopolistic structures because of mergers and acquisitions;

® restrictive business practices etc.

3.2 DEFINITION AND OBJECTIVES
3.2.1 Curtain raiser

The Guidelines do not address the issue directly. They deal with its economic aspects only under the
section on promotion and protection of consumers' economic interests.

The broad objective of protecting consumers' economic interestsisto provide an enabling framework
under which consumers can obtain optimum benefits from their available economic and other resources.
Another major objective isto ensure that the providers of goods and services adhere to established laws
and mandatory standards so that consumers' economic interests are not violated. Most importantly, they
state that “ Government should encourage fair and effective competition in order to provide the consumers
with the greatest range of choice among products and services, at the lowest cost”.

In specific terms, the Guidelinesrefer to the following provisions with respect to the right to choice:
® Control of restrictive business practices;

® Goodsthat meet the standards of durability, utility and reliability and fulfil their purpose; availability
of reliable after sales service and spare parts;

® Protection of consumers from unfair contracts and regulation of promotional markets and sales;
and

® Regular review of legidation and enforcement of weights and measures,

The provisionsreveal that the Guidelines approach the issue of the right to choice from the viewpoint
of consumer protection and not from that of promotion of consumers’ interestswith respect to theright to
choice.

Furthermore, the Guidelines deal with only one aspect of theright to choice, and that isthe economic
aspect. However, thisright also transgresses the social and political dimension of the issue.

3.2.2 What is right to choice?

Assuming that the UN Guidelines (with respect to the right to choice) are acceptable to all concerned
parties and they decide to implement it, the following could be the possible definition of the “right to
choice’:

“An assurance, wherever possible, of availability, ability and accessto avariety of goods and services
at competitive prices, and to consume them in a sustainable manner.”

Apart fromthis, theright to choice is also important with respect to the provision of commoditiesand
serviceswhere competition isnot possible, and government regulationissupreme. Inthis case, theright to
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choi ce meansassurance of satisfactory quality, and at fair price; for example, utility serviceslikeelectricity,
telephones, railways etc.

In strict economic terms, the right to choice isjustified by the equity principle. However, thisright is
also related to the efficiency principle. Unless there are efficient production and distribution systems,
consumers will have little or no access to choose between alternatives.

Box 3.1: Examples of Restrictive Business Practices

Horizontal restraints:

® Price fixing—competing suppliers entering into co-operative agreements regarding prices and
sales conditions;

® OQutput restraint—competing suppliers entering into agreements regarding output and product
quality;

® Market allocation—competing suppliers allocating customers and/or territories among
themselves, thereby depriving consumers of the benefits of free and fair competition; and

® Collusive tendering—competing suppliers exchanging commercially sensitive information on
bids and agreeing to take turns as to who will make the most competitive offer.

Vertical restraints:

® Exclusive dealing—a producer supplies to one set of distributors and guarantees not to supply
the same goods or services to other distributors in the given region;

® Refusal to deal—a supplier refuses to sell to parties wishing to buy;

® Territorial restraint—a supplier sells to distributors only on the condition that the distributor does
not market the product outside a specified territory; and

® Tied selling—producers/sellers force consumers to buy goods they do not want as a pre-
condition to sell them those goods that they do want; they force re-sellers or wholesalers to hold
more goods than they wish to or need.

3.2.3 Consumers welfare and the right to choice

One may be tempted to say that the right to choice is the basis of |aissez-faire (free market) economics.
The answer to this query can be both negative as well as affirmative.

According to Basu (1992), the ambiguity arises from the erroneous interpretation of the fundamental
theorem of welfare economics: “ provided that an economy satisfies certain conditions, if every individual
maximises hisown selfish utility then society automatically attains optimality”.

On the basis of this theorem, people often equate ‘free market’ with the freedom of individualsto do
anything they please. For example, some individual s oppose the curb on carrying agunin public. Sucha
fallacious line of thinking overlooks the fact that one individual’s freedom to carry a gun may severely
curtail the freedom of others to possess their wallets.

The correct interpretation of the fundamental theorem liesin its assumptions. The most fundamental
assumptionisthat individual sareto act within certain societal normsand regulations. Consumers’ welfare
needs to be maximised within the boundaries of such norms and regulations. In the context of theright to
choice, such norms and regulations are provided in the UN Guidelines, albeit in areactive sense.

3.2.4 Why regulations?

Thediscussion above providestherational e behind the anti-trust | egid ation to curb the monopolistic power
of any industry. Anti-trust laws certainly curb the monopoly house's freedom, however, at the sametime
they curtail the monopoly house's freedom to curb consumers' freedom (Basu, 1992). This argument
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showstherational e behind adopting acomprehensive and holistic law to adhereto the notion of consumers
right to choice.

Two issues are fundamental in this respect. The first is that the right to choice depends on the inter-
personal comparison of utility (satisfaction). A consumer’s satisfaction depends not only on what she/he
consumes but also on what others consume, and usually in anegative sense. Thusthereisenough potential
for aconflict of interests. The second issue, that of regulations, stems from the first—the right to choice
isnot only related to the free operation of the economy (within which thereisinter-personal comparison
of utility), but isalso related to an effective structure of normsand legal institutions.

Therefore, the problem with the right to choice is not related to whether the market is free or not per
se, but whether the freedom isin the right direction or not. On the other hand, there exists the problem of
reducing corruption, i.e., buying out the system.

3.2.5 The UN Guidelines—Objectives

The UN Guidelines have made some effort to fit one aspect of theissue of theright to choice by clarifying
therole of the government.

The Guidelines, under the section on protection of consumers’ economic interests, have stated the
objectives behind the right to choice. The objectives are:

®  Government policies should seek to enable consumersto obtain optimum benefit from their economic
resources. They should also seek to achieve the goals of satisfactory production and performance
standards, adequate di stribution methods, fair business practices, informative marketing and effective
protection against practices which could adversely affect the economic interests of consumersand
the exercise of choice in the market;

* Governmentsshouldintensify their effortsto prevent practices which are damaging to the economic
interests of consumersthrough ensuring that manufacturers, distributors and othersinvolved in the
provision of goods and services adhere to established laws and mandatory standards. Consumer
organisations should be encouraged to monitor adverse practices, such asthe adulteration of foods,
false and misleading claimsin marketing and service frauds;

® Governments should develop, strengthen or maintain, asthe case may be, measuresrelating to the
control of restrictive and other abusive business practices, which may be harmful to consumers,
including means for the enforcement of such measures;

® Governments should encourage fair and effective competition in order to provide consumerswith
the greatest range of choice among products and services at lowest costs;

® Governmentsshould, where appropriate, seeto it that manufacturersand/or retail ers ensure adequate
availability of reliable after-sales services and spare parts;

* Promotional marketing and sales practices should be guided by the principle of fair treatment of
consumers and should meet legal requirements,

® Governments should encourage all concerned to participatein thefreeflow of accurateinformation
on all aspects of consumer products; and

*  Governmentsshould regularly review legislation pertaining to weights and measures and assessthe
adequacy of the machinery for its enforcement.
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3.3 GOVERNMENT POLICY
3.3.1 Type of policy

In India, the Government’s policy with respect to the right to choice can be divided into two broad parts.
Firstly, the Constitution’s various provisions directly and indirectly relate to the objective of the right to
choice. Secondly, various Acts (and related administrative measures), are enacted by both the Central
and the State Governments.

The right to choice inherently relates to secure and protect the welfare of the people, as very often
development isalso referred to as enlarging peopl€'s choices. In other words, thisright isone of the basic
pillars of ademocratic State.

In the context of government policy for thefulfillment of consumers' right to choice (including economic
interests), it would be appropriate to recall the speech made by the former Minister for Food and Civil
Supplies, A K Anthony, at the National Convention on Consumer Protection (09.12.1993):

“Thereisthe question of monopolies, beit in the private or in the public sector. It waswith aview to
ensure quality servicesfrom the public sector monopolies, in the last meeting of the General Council, we
adopted areport on Public Utility Commissions. We aretrying to expedite inter-ministerial consultations
and | am sure that something useful will come out of thisreport.

“In the meanwhile, it is necessary that the public utility services—be the telephones, electricity, road
transport or banking—be systematic and responsive to consumer needs and grievances. Therefore, self-
regulation on the part of industry to ensure basic minimum standards of quality and appropriatepricingis
of utmost importance. Total commitment to the consumer cause and improvement of social responsiveness
to consumer needs should proceed in aharmonious manner so that our society becomes a better placefor
all of ustolivein.”

3.3.2 Legislative provisions

The Preamble of the Indian Constitution adopts, enacts and promises to secure for all its citizens social,
economic and political justice and also liberty of thought and expression. The right to choice cannot be
maintained unless there are justice and liberty, i.e. the adherence to norms and regulations.

Under the Chapter on Directive Principles of State Policy (Chapter 1V), Article 38(1), it isthe duty of
the State to promote the welfare of the people by securing and protecting as effectively asit can, asocial
order inwhich justice shall govern al theinstitutions of national life.

3.3.3 Administrative measur es

Apart from theselegislative (though non-justifiablein a Court of Law) provisions, certain Acts have been
passed by the Union Government to secure, protect and enable consumers to exercise their right to
choice.

Such Actg/laws can be broadly divided into three sections—those regulating business, those relating
to compensation/redress, and the general civil laws.

3.3.3.1 Essential Commodities Act (ECA), 1955

ThisAct primarily controls production, supply and distribution of essential commaodities, and further endows
the concerned authorities with the powers of confiscation and acquisition. A corollary of the ECA, 1955
isthe Prevention of Black Marketing and Maintenance of Essential Commodities Act, 1980.

Under this Act, the Union Government and the State Governments are empowered to issue permits
and licensesfor supply and distribution of essential commoditiesand for further control of prices. ThisAct
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providesto disadvantaged consumers access to essential commaodities, and also playstherole of ‘ checks
and balances' on marketing of essential commodities.

Special courts have been constituted to prosecute offenders violating provisions of this Act. As of
today, the Governments (both Union and State), havefailed to declare astipul ated (subject torevision) list
of essential commodities to be supplied all over the country on an equitable basis and price. Another
criticism isthat though, through this Act, the issue of accessto essential commodities has been addressed, it does
not ensure built-in availability (see Box 3.2 for the UN Guidelines on essential goods and services).

Box 3.2: Distribution Facilities for Essential Goods and Services

Government should, where appropriate, consider:

® Adopting or maintaining policies to ensure the efficient distribution of goods and services
to consumers; where appropriate specific policies should be considered to ensure the
distribution of essential goods and services where this distribution is endangered, as
could be the case particularly in rural areas. Such policies could include assistance for
the creation of adequate storage and retail facilities in rural centres, incentives for
consumer self-help and better control of conditions under which essential goods and
services are provided in rural areas; and

® Encouraging the establishment of consumer co-operatives and related trading activities,
as well as information about them, especially in rural areas.

3.3.3.2 Monopolies & Restrictive Trade Practices Act, 1969

The Monopolies & Restrictive Trade Practices (MRTP) Act, 1969, restricts monopoly of industries and
ensures fair competition among industries. This Act prohibits practices that tend to restrict competition
and deprive consumers of their right to choice. This Act prescribesimprisonment and finesfor offenders.
The Commissioners under this Act have suo moto powers to take note of erring traders.

In simpleterms, the MRTPAct is certainly a beneficial legislation to uphold the consumers' right to
choice (see Box 3.3).

Box 3.3: Advantage Consumer: MRTPC Protects Consumers’ Right to Choice

® The Monopolies & Restrictive Trade Practices Commission (MRTPC) has restrained
Business India magazine from continuing their sales promotion scheme of contests.
Investigation by the MRTPC investigating team revealed that the participants were induced
to buy the magazine on considerations other than their choice of participating in the
contest. This practice not only distorted competition among publishers of magazines, but
also deprived the participants of the benefit of other quality magazines available in the
market.

® Aninquiry was initiated following a complaint by B G Kundgol against Canara Bank by the
MRTPC. The Bank was accused of compelling him to keep Rs 20,000 as fixed deposit for
his safe deposit locker. Furthermore, the Bank collected three years advance rent for the
locker. This type of practice and non-payment of interest on advance rent “amounts to
restrictive trade practice” as defined under Section 2-(O) (ii) of the MRTP Act.

Theinteraction between the MRTPA ct and the right to choice can be analysed by taking into account
the example of “gift price’. In other words, when there is an offer of a gift, the consumers' choice gets
deflected, and it becomes a violation of the right to choice. However, gift offering is not necessarily an
offence. According to the MRTPAct, when the cost of the gift is included in the transaction cost, and is
against public interest, it is an offence. Furthermore, the lottery-based gift violates consumers’ right to
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choice. However, when everybody gets a gift, it is not an offence. The following are some important
pointsthat need to be considered while studying the relationship of the MRTPA ct with theright to choice.

® Do Government Departments come under the purview of the MRTP Commission? The answer is
Ye€s,

® Can a Government Department be sued or not? The answer is yes;

® When the serviceis made availableto “potential users’, it comes under the Commission;
®* When aservice is made available in lieu of ‘fees’, it comes under the MRTP Act;

®* \When aserviceis made available in lieu of ‘tax’, it does not come under the MRTP Act;

® The sovereign services do not come under the MRTPAct;

The government has omitted sections 20 to 26 of the MRTPAct vide an ordinance on 27" September
1991. These sections dealt with “dominant market power” and merger, amalgamations and takeovers.
The impact of thisis seen in the Hindustan Lever Ltd.(HLL)-TOMCO merger case. This merger has
created avirtual monopoly for HLL in the soap market, and violates consumers’ right to choice (see Box
3.4).

The Government had constituted a committee in October 1999 to examine the provisions of the
Monopolies Restrictive Trade Practices (MRTP) Act, 1969, and to propose a modern Competition Law.
The Committee recently submitted its report to the Government.

Box 3.4: Consumer Groups Flay Merger Plan of HLL-TOMCO

According to leading consumer groups, this merger would eliminate competitors and
reduce consumers’ choice in the market for soaps and detergents. Furthermore, this kind of
merger and amalgamation was not only against consumers, but against national interests
as well and violated Article 39(C) of the Constitution. The consumer groups, led by CUTS and
VOICE, expressed shock at the violation of an earlier directive that states that any such anti-
consumer step should be permitted only with the permission of the MRTP Commission.

A sister organisation of the MRTP Commission is the Office of the Director General,
Investigations and Registrations (DGIR). The DGIR office generally looks after cases brought
under the purview of the Commission. However, there is very little institutionalised co-ordination
between the Commission and the DGIR office, and this causes delay in investigations
against unfair trade practices.

3.3.3.4 Sandards of Weights and Measures Act, 1976

The Standards of Weights and Measures Act, 1976, stipulates that all goods produced in the country can
be sold only in standard weights and measures, which are annually stamped by the authorities. This Act
ensuresthat certain commaodities can be sold only in certain measures or weights (see Box 3.5). ThisAct
also appends rules regarding the sale of packaged commodities.

#24 K CUTS Right to Choice / 107



Box 3.5: A Guide to Information on Purchase

While buying kerosene oil, be a little careful:

® Look for the Inspector’s verification stamps on the measure,

® Have a look at the bottom of the measures. There should be no cut mark or hole in the
bottom,

® The bottom as well as the body of the measures should be free from dents,

® Check the welding marks at the bottom of the measures to ensure that the same has not
been cut and re-fixed,

® Do not allow the dealer to deliver the oil by putting the measure on the brim of the drum or
the tank. Ask him to lift the measure to deliver the oil in your container,

® Ensure that the measure is filled to the brim (marked hole) before delivery,

® Do not allow formation of lather in the drum or measure while buying kerosene oil. This
can lead to short delivery,

® While purchasing vegetables/fruits, see that the weight of tray is not included with the
vegetables/fruits, and

® Ensure that the measure does not contain wax or sponge.

The consumers should be cautious while buying by weight:

® Look for the Inspector’s verification stamps on weighing instruments and weights,
® Buy with only verified and stamped weights and weighing instruments,

® Do not purchase anything from such weights in which the lead is missing,

® Do not purchase with non-standard weights, i.e. stones, iron pieces etc.,

® The beam scale should freely move on the central axis, and

® See that the counter scales are kept on a leveled surface.

Theimportance of thisAct (in ensuring consumers’ right to choice from the equity perspective) can be
gauged by the statement of the former Union Minister of Civil Supplies, Consumer Affairs & Public
Distribution, A K Anthony: “The government will review the Weights and Measures Rules to meet the
needs of an open market economy and to ensure protection of consumer interests. The purpose of the
rules was to protect the consumers by way of ensuring that they got the right quantity of the goods they
purchased. The technical aspects of the law and its implementation machinery have not kept pace with
the advance of technology, and hence call for an amendment.”

3.3.3.6 Bureau of Indian Standards Act, 1986

The Bureau of Indian Standards Act is a statute that attempts to set up a benchmark of high quality
supported by avisible presentation. The rationale isto help consumers make an informed choice.

Stipulationsoninformation about commoditieslike quality, quantity and maximum retail price are made
in the Act and in the appended rules. Authorities are empowered to seize, confiscate and pass orders of
cease, desist and fine. This Act therefore ensures a clear flow of information to consumers to help them
choose between goods of different quality and differing prices (see Box 3.6).
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Box 3.6: BIS and Consumers’ Right to Choice

Product standard and weight are two important elements influencing the consumers’
right to choice. In view of this, the Bureau of Indian Standards (BIS) has the following provisions
to ensure that the consumers’ right to choice is secured:

® Right to be informed about the quality, quantity, potency, purity, standard and price of
goods so as to protect the consumer against unfair trade practices—the product standards
laid down by the BIS invariably prescribe the information that the manufacturers should
provide on their products/packing/containers. The BIS licensees have to necessarily
provide such information on the label affixed on to the product or the container. In the case
of vanaspati, which had been brought under compulsory certification since September 1,
1985, the container or pouch must carry, besides the Standards Mark, information such
as net mass, Vitamin A content etc.; and

® Right to be assured, wherever possible, of having access to a variety of goods at
competitive prices—the Certification Marks Scheme of the BIS brings certain benefits to
manufacturers also, who may opt for third party assurance of quality for their goods. The
Bureau is constantly making efforts to attract more and more manufacturers to join the
Scheme. The Bureau’s endeavour is to provide the consumer with not only quality products
but also a choice of quality products by bringing as many manufacturers of a product as
possible under its Certification Marks Scheme. [Emphasis added].

3.4 ENFORCEMENT AND ASSOCIATED PROBLEMS
3.4.1 Overview

The aforementioned analysis makesit clear that in Indiathe government seemsto be sincerein ensuring
the consumers’ right to choice. However, the proper implementation of the regulations remains a serious
issue.

Thereforeit is necessary to examine those caveats to get a proper picture of what is happening at the
lower levels of civil society. One way of analysing this is to take an overview of the activities of the
Government, the bureaucracy, the producers, the middlemen and the consumers.

3.4.2 The Government

Sincethe 1990s, government policy hasleaned towards an environment of competition. At least on paper,
the new economic policy has given credenceto thelegitimate role that consumerscan, and should, play in
the production decision. In other words, consumers can choose the best among the possible options.

However, in redlity, the new economic policy has opened a floodgate of consumer products in the
market without an effective regulatory mechanism. In such a situation, consumers are saddled with the
problem of choosing between too many products with too lessinformation.

Consumers havelittle or no ability to get all theinformation necessary to make aproper choice. At the
sametime, collection and dissemination of necessary information istoo costly. And thisiswhere consumers
need effectiveregulatory ingtitutionsfor supply of reliableinformation. Otherwisetherewill bethe problem
of adverse selection that in the long run will drive out good producers from the market. Prevention of
thiscallsfor market regulation.

For an effective trﬁgulatory mechanism, the then Prime Minister of India, P V Narasimha Rao,
commented at the 10°  meeting of the Central Consumer Protection Council (16.09.1991):

“This (Consumer Protection Act) is meant for implementation and we will not tolerate any non-
implementation of thislaw, because this goesto the very root of the matter. Our entire economy rests on
this. If there is no consumer movement in this country, there will be no economic management in this
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country. It isthat simpleto me. They are two sides of the same coin. If there is no consumer movement,
there is no pressure for proper management of the economy. Everyone will do whatever he wants to do
and there will be utter anarchy in this country.” [Emphasis added].

3.4.3 The bureaucracy

Therole of the bureaucracy in enforcing consumers' right to choice is often mis-construed. Either they
are equated with the Government or their role is completely ignored. However, as the think tank and
executor of thisright, they play an important role.

As policy makersthey need to bein tune with the needs of the consumers. As executors of the policy,
there should be proper alocation of work between the different departments of the bureaucracy.

Currently, the mgjor drawbacks of the bureaucracy aretheir pre-conceived ideas regarding the process
of development and exi stence of widespread corruption. The above mentioned nexus not only pollutesthe
atmosphere of competition in the country, but also denies consumers effective access to execute their
right to choice.

3.4.4 The producers

The producers have a greater role to play in ensuring consumers’ right to choice. The rationale is that
apart from the notion of value for money, value for people (ethics) is aso important for good business.
Corporate governance is only a necessary condition for value for people, not the sufficient one.

At present, Indian producers aretrying to enjoy the best of both worlds. On the one hand, the“license-
permit-quotara]” has been dismantled; the rational e isto ensure free competition so that consumers have
a greater choice between similar products. On the other hand, in the absence of checks and balances,
consumers are unabl e to distinguish the nuances between the various attributes of similar products.

Thefree market policy, withit’sdismantling of regul ationswith respect to mergers and amalgamations
hasled to apeculiar situationin India. Such apolicy might lead to an oligopolistic market structurewhere
consumers end up paying more than what they actually should.

Take the case of the merger involving Hindustan Lever and Tata Oil Mills Company (TOMCO). The
merged entity now controls over 70 percent of the soap market in India The result of this could be
overpricing and restricted choice of soaps.

This basic tenet of the right to choice is being violated in the absence of a proper competition policy,
i.e., aregulatory mechanism with respect to competition.

Thus the Indian consumers are | eft at the mercy of producers who mostly compete with each other in
termsof quantity and not quality. Thereareimplicit agreementsregarding market shares. Such agreements
hinder the very basis of competition. In such an atmosphere of implicit contract along with mergers and
amalgamations, the very objective of competition policy and theright to choice getslost.

What is most unfortunateis that the MRTP Commission with its suo motu powers has not vindicated
its existence by initiating any proceedings against such cartels. In short, instead of a social coalition
between producers and consumers, we today have a politburo-industry alliance between producers,
politicians and the bureaucracy. The ultimate | osers are the consumerswho have very little or no scopeto
exercise their right to choice in such an atmosphere.

3.4.5 The middlemen

In the market, between the producers and end-users are the middlemen, in the form of wholesalers and
retailers. The middlemen’srole in influencing consumers' choice in the market stems from two factors.
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Firdtly, they arethelink between the producers and the consumers, and can thusinfluence both production
and consumption decisions. Secondly, given the non-ingtitutionalised structure of Indian markets, their role
isdoubly important.

Middlemen play animportant rolein fostering competition at thelocal level by encouraging small-scale
producers. With liberalisation and the increasing role of global business, the situationisfast undergoing a
structural change. Increasingly, stockists are threatened if they point out any fault/guilt in the actions of
multinationals (see Box 3.9). Furthermore, today, the decision of market stockists is influenced by
multinational sthat force them to stock and retail particular brandsto the detriment of consumers' choice.

Such semi-institutionalised arrangements between producers and stockists result in ashrinking of the
choice space. Stockists are deprived of their right to choose between what to stock and what not to.

There has been an instance where a complaint was filed by a stockist of Hindustan Lever Limited
(HLL), aleging unfair trade practices by HLL itself. HLL purportedly enforced an agreement with the
stockists of its consumer products.

Under this agreement the stockists could not re-book or in any way convey, transport and dispatch,
parts of stocks of products received by them, outside their town of operation (in this case Pune), except
when they are so expressly directed to, in writing, by the company. The MRTP Commission declared the
impugned clause expressing inter-town restriction as a restrictive trade practice limiting the choice of
consumers and passed a cease and desist order. On appeal, the Supreme Court upheld the Commission’s
order.

Box 3.7: Right to Choice and Retailers

A retailer recently reported to the Consumer Action Group the under weighing detected in
the ‘50-50’ biscuit packets produced by the Britannia group. When he brought this consistent
occurrence to the notice of the producer, he was threatened with dire consequences including
boycott and a defamation suit. When the retailer informed the Controller of Weights & Measures,
he was informed that if the complaint was accepted, the retailer would also be implicated. Till
today the complaint remains unattended. Therefore, at present, the role of middlemen in
enforcing the right to choice is limited by legislative compulsions.

Since wholesalers and retailers are the link between the producers and the consumers, they have a
greater chance of being detected in the event of any foul play. Such vulnerability has forced them to
cartelise their operations against both producers and consumers. In short, aretailers' cartel is adouble-
edged sword vis-a-vis the implementation of the right to choice.

3.4.6 The consumers

Consumers have adouble-role to play with respect to the right to choice. Not only have they theright to
choice per se(asafundamental right to consumer protection), but they havetheresponsibility for enforcing
and executing of that right.

In Indiaabout 35 percent of the population lives bel ow the poverty ling, literacy isamong thelowest in
theworld and avery low percentage of the population isbeing educated. The situation on the basic heeds
front is, to say theleast, bleak. |sthe “right to choice” an infeasible phrase with respect to the poor, low-
income and disadvantaged consumers?

Accepting such a line of thinking excludes a large section of the population from the purview of
responsive civil society. It also amounts to poor public policy—curing the patient by killing him /her,
instead of preventing the occurrence of the disease.

In other words, the State has alarger responsibility (with respect to disadvantaged consumers), and
should take care of those sections, and not fall prey to the (non-) right to choice.
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On the ather end of the spectrum isthe burgeoning middle class population that is not only starving to
consume good products at reasonable prices, but confused because of it's ex-ante lack of knowledge.

Thelndian middle classhasapeculiar characteristic—it wantsit’srights, but at the sametimeit shirks
from it's responsibility in enforcing those rights. Demanding good products at just pricesis aright, but
good product at unjust prices or bad products at below the just prices certainly do not amount to the right
to choice.

35 HOW TO IMPROVE?

3.5.1 Availability

To improvethe situation, availability of goods and services have to be ensured by:
® Removing constraintslike hoarding, black marketing etc.; and
® Ensuringfair play in business.

Only tightening up the enforcement machinery can curb hoarding and black marketing. Strict
administrative measures are required in this respect. In this area the existing legal standards are quite
stringent. Hence, the Departments concerned can be sensitised by complaints from the consumer groups
and consumers.

Itisintheareaof fair play in businesswhere much can, and should be, done. Thefollowing pointsare
important:

®* Mergers and amalgamations should be allowed only under conditions of free market, and after
consultationswith the Central Consumer Protection Council. A merger might lead to asituation of
monopolistic competition. At the same time it may not harm consumers’ choice if economies of
scale are directed towards consumers' satisfaction (e.g. passing on thefall in cost of production to
consumers in terms of reduced price). To achieve this end, a mutually agreed arbitrator may be
appointed to consider the appeals of both parties;

® Banonfixation of uniform prices or charges by traders’ associations etc. Uniform prices could be
treated as an indication of coalition of interests between producers and retailers;

® Strict liability should be enforced on service providers by specifying it under the MRTPAct and the
Consumer Protection Act;

® aregional office of the Director General (Investigations) may be established to ook exclusively
into the offences of mergers, amalgamations against public interest, cartelisation and enforcement
of strict liability. Regional branches of the M RTP Commission may be established in all the States,

® Listof essential commoditiesunder the Essential Commodities Act needsto bereviewed fromtime
to time, and a separate wing isto be created under the Ministry of Food and Consumer Affairs, in
co-ordination with the Department of Consumer Affairs, against non-sti pul ated marketing of essential
commodities;

® The production of goods be allowed on the condition that spare parts and after-sales service are
made availablefor at least 10 yearsin general, and areasonable life span according to the special
characteristics of the product; and

® A range of productsshould beintroduced in the public distribution system. Theideaisto introduce
choice among the impoverished sections of the population.
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3.5.2 Information

Information is a pre-condition for real choice. One can make choices, but if one lacks information about
alternatives, their pros and cons, uses, side-effects and dysfunctions, the results of those choices can
range from inadequate to catastrophic. Information can also create choices or guided choices concealing
rather than elucidating the full range of options. Thus, stringent action needs to be taken against
manufacturers who mislead consumers with advertisements.

The following actions are needed for effective dissemination of information to consumers to enable
them to make right choices:

* Mideading advertisements should be declared as both an economic and moral offence. Strict
application of the MRTP Act in this regard has to be done suo moto. A regulatory code on
advertisements hasto be drawn up in consultation with the Central Consumer Protection Council;

*  Minimum life expectancy of consumer durables should be prominently printed on the products;

® Consumers' right to choice is severely restricted by the absence of information on the packaged
goods. The Standard Weights & MeasuresAct should be suitably amended to enforcethe provisions
of the Packaged Commodities Rules; and

® Through the mass media, consumer education should be spread to all parts of the country. Theidea
isto make consumers aware of the various provisions of the Consumer Protection Act and associated
rules.

Box 3.8: A Case of Uninformed Consumption!

Recently, the Indian Medical Association has expressed shock at the setting up of a
mantra shakti healing centre in the Maulana Azad Medical College, New Delhi. They allege
that the centre not only purveys unscientific practices but is also illegal. Janak Shahi, tapasvi
of this centre, claims to heal incurable diseases by chanting mantras.

The DMR (OA) Act, 1954, prohibits mantra healing for diagnosis or cure of any human
being or animal. Also, the Delhi government, by its July 4, 1997 notification, has said that
“anybody doing medical practice without possessing a medical degree will be considered
as a ‘quack’, and is punishable by law.”

3.5.3 Regulations

The imperative for effective regulations stems from two sources. One is the existence of public utility
services where the government sector has a natural monopoly. The second is the problem of adverse
selection, which drives ‘good’ producers out of the market.

Two questions have to be answered while analysing the issue of right to choice with respect to public
utility services:

® |sprivatisation the answer? and

* What should betherole of competition policy vis-aVvisthe protection of consumers’ right to choice?

The economic reform agenda does not recommend fast and immediate privatisation. On the contrary,
the basic approach isthat apublic sector enterprise can be as efficient as any other corporate sector unit,
provided that the rel ationshi p between the government and the public sector unit can be madeto approximate
the relationship between shareholders and a corporation.

It wasfurther argued that for a public enterpriseto function efficiently, and for it to treat the consumer
with respect, what is urgently required is proper regulation even in these natural monopoly areas.
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The second question could be asto what would happen if there was no competition to the public utility
provider? Or is it enough to have a Consumer Protection Act that defines service and further defines
deficiency in service? Litigation in any form is costly, and delays are beyond the realm of tolerance.

Themost obviousexampleisthat of Indian Airlines—amonopoly deriving its statusfrom the Aircraft
Act, 1934. The monopolistic situation was such that Indian Airlines had become associated with delayed
and cancelled flights, and rude, officious personnel.

A related issue is whether unregulated competition automatically protects consumers' interest in the
market Theredlity is, market forces do not necessarily and effectively protect consumers’ interests. The
reasons behind this are asymmetric availability of information and the associated issue of cost of
dissemination of information. Therefore, the consumers need an effective regulatory mechanismto protect,
enforce and execute the right to choice with respect to the purchase and use of goods and services.

A related mechanism (with respect to regul ations and consumers' right to choice), isthe Price Monitoring
Commission. A price monitoring cell (PMC), set up in the Department of Consumer Affairsin pursuance
of the decision taken at the Chief Ministers Conference convened by the Prime Minister in November,
1998, is monitoring the price situation and availability of essential commaodities on a daily and weekly
basis. A high-powered price monitoring board under the chairmanship of the cabinet secretary has also
been consgtituted, and meets every week to review the prices and availability of essential commodities.

Thefunction of the above cell, besides monitoring, could beto—

® Discourage an organisation with market power from taking advantage of that power when setting
prices,

® Discourage cost increases which stem from wageincreases, or changesin employment conditions,
that areinconsistent with the principles established by relevant industrial policy statements.

® Effectiveand prompt information dissemination to the various state governments, particularly about
the likely impact due to volatility in the markets so that they can take effective/necessary stepsin
order to make the goods available at affordable prices; otherwise, the same kind of situation as
developed in the case of onions two years ago, may recur.

Therole of consumer organisations vis-aVvisthe Price Monitoring Cell areto:
® Vet the proposed pricerise of any business organisation placed under price surveillance;
® Holdinquiriesinto pricing practices and related matters, and to report thefindingsto the responsible
Ministries; and
® Monitor prices, costs and profits of an industry or business and report the result to the relevant
Ministries.

3.5.4 Administrative and legislative measures

Apart from the various measures mentioned above, in concrete terms, the following administrative and
legidative measures (in linewith the core objectives of fulfilling consumers' right to choice), arerequired:

® Control of abusive and restrictive business practices—

Legidative

+ An effective competition policy and legidlation where consumer welfare considerations are not
subordinated to economic efficiency arguments;

+ Other sectoral regulatory reformsin financial markets, utility industries etc., to address market
place abuses,

+ Where there are natural monopolies or oligopolies, stronger regulatory mechanisms with
mandatory participation of public interest and independent experts should be put in place;
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Goodsthat meet the standards of durability, utility and reliability, fit their purpose, and availability of

reliable after-sales services and spare parts—

+ Standardsand obligations by manufacturers/importersto ensure avail ability of serviceand spare
parts for at least ten years; and

+ Legidation to govern warranties and guarantees, and service frauds;

Protection of consumers from unfair contracts, and regulation of promotional markets and sales—

Legidative
+ Well drafted Contracts and Sale of Goods |egislation; and
+ Legidation governing unfair terms, unfair and restrictive business practices such asresale price
mai ntenance, mis-leading advertising and deceptive packaging; and

Review of the legislation and enforcement of weights and measures—

Legidative

+ Standardisation of the measurement system, i.e. metric standards; and

Administrative

+ International co-operation for adoption of auniversal metric system

3.5.5 In short...

In short, with respect to consumers right to choice, consumer laws should consider the following:

Ensuring that manufacturers and suppliers do not abuse their powers;

Giving consumerstheright to obtain redressfor goodswhich are unsafe, unsuitable, defective or of
poor quality; and

Establishing procedures for community and consumer education about products.

3.6 RIGHT TO CHOICE—AN IDEAL LAW

With respect to the right to choice, any comprehensive law should take into account two factors: the
demand for goods and services and the supply (sale) of goods and services. However, in a developing
country like Indiawhere the costs of generation and dissemination of information regarding the quality of
the product are very high, ideally, the law should look into the supply side of theissue.

In this respect the New Zealand Consumer Guarantees Act, 1993, is a good example to follow. It
provides the following guarantees where goods are supplied to a consumer:

The supplier hasaright to sell the goods;
Goods are free from undisclosed security;
The consumer has the right to undisturbed possession of the goods;

Goods are of acceptable quality (fit for all the purposes for which goods of thetypein question are
commonly supplied, acceptablein appearance and finish, freefrom minor defects, safe, and durable);

Goods correspond with the description;

Goods correspond with the sample or demonstration model in quality;

Consumers will have areasonable opportunity to compare the goods with the sample;

The consumer is only liable to pay a reasonable price where the price has not been left to be
determined in a manner agreed by a contract, nor |eft to be determined by the course of dealing
between the parties;
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® The manufacturer will take reasonable action to ensure that facilities for repair of the goods and
supply of parts for the goods are readily available for a reasonable period after the goods are
supplied; and

® All other express guarantees by a manufacturer are binding on the manufacturer as re-implied
guarantees provided by the Act.

In respect of supply of services, the New Zealand Consumer Guarantees Act, 1993, provides guarantees
that the service:

* will becarried out with reasonable care and skill;

* will bereasonably fit for any particular purpose and of such anature and quality that it can reasonably
be expected to achieve any particular result that the consumer makes known to the supplier;

® will be completed within areasonabletime; and

® that theconsumer isnot liableto pay morethan areasonable price where the priceisnot determined,
nor |eft to be determined in amanner agreed by the contract, nor by the course of dealing between
the parties.

3.7 CONCLUSIONS

Theright to choice is essentia for dignified living in civil society. Unless there is the right to choice,
consumerswill beleft at the mercy of business.

Theoretically, afree market leadsto an optimal choice of goods and services. However, such apossibility isonly
under stringent and idealistic assumptions. In the real world, such assumptions seldom have any relevance.

The UN Guiddinesfor Consumer Protection, 1985, spelt out the objectives of theright to choice. However, what
isimportant is the extent of its implementation. This is the real issue that needs to be properly addressed for the
betterment of consumers.

Thischapter hasbeen researched and written by Bipul Chatterjeewith inputsfromMs. M. Kavita of Citizen Consumer and Civic
Action Group, Madras and Raghav Narsalay, CUTS.
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4
Right to Information

4.1 INTRODUCTION
4.1.1 Introduction

In today’s era of liberalisation and globalisation, consumers (especially the disadvantaged ones), are
increasingly faced with the problems of making the right choice of goods and services. The problemsare
further aggravated by the existence of asymmetric information. In simple words, a large number of
consumersare not ableto exercise their choice of goods and services because of lack of correct information
about the quality of the products. Accessto information about marketsiscrucial not only for the producers
but equally so for the consumers. Often, middlemen, who bring consumers and producers together, are
able to seek disproportionate rent because they have better access to information on ruling prices in
different markets.

4.1.2 About right to information

From the viewpoint of aconsumer, the right to be informed means the right to be given the facts needed
to make an informed choice or decision. Consumers must be provided with adequate information, thus
enabling them to act wisely and responsibly. They must also be protected from misleading or inaccurate
publicity material, whether included in advertising, labeling, packaging or otherwise.

In other words, without vital information such as directions for proper use and information related to
side effects and risks associated with such use or mis-use, the consumer becomes a prey to the possible
hazards of products. Thus, appropriateinformationisabasic right of all consumersandit must beavailable
in a form that is easily understandable. The consumers' right warrants governments, manufacturers,
service providersetc, to shoulder the responsibility for providing relevant information.

4.1.3 The United Nations Guidelines

The UN Guiddinesfor Consumer Protection, 1985, whichincludestheright toinformation, are primarily
laid down to promote the interests and needs of consumers. It should be used as astandard against which
various practices (production, supply, information dissemination, propagandaand campaigns), that havea
bearing on consumers, could be tested for their beneficial or harmful aspects. Necessary legisation and
institutionsto implement laws on right to information to the citizen to curb unfair trade practices etc, as per
the UN Guidelines, need to be put in place.

The Guidelines spell out thefollowing provisions:
® |nformation to consumers on the proper use and risks associated with consumer products;

* Freeflow of accurate information relating to consumer products; and
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®  Governmentsto develop consumer information programmesin the mass media, aimed at rural and
illiterate consumers.

42 OBJECTIVE

With respect to theright to information, governments should have well defined objectives. The Guidelines
say that governments should develop or encourage development of general information programmes,
bearing in mind the cultural traditions of the people concerned. The aim of such programmes should beto
enable peopleto act asinformed consumers, capable of making an intelligent choice of goods & services,
and conscious of their rights and responsibilities.

In devel oping such programmes special attention needsto be given to the requirements of disadvantaged
consumers, in both rural and urban areas, including those with |ow-incomelevels. Information programmes
directed towards consumers should cover aspects of consumer protection such as:

® Hedlth, i.e. nutrition, prevention of food-borne diseases and food adulteration;
® Product hazards, i.e. theinformation on the environmental effects of the products consumed;
® Product labeling;

® Relevant legidlation on how to obtain redress, and information about agencies & organisationsfor
consumer protection; and

* |Information about weights and measures, prices, quality, credit conditionsand availability of basic
goods and services.

Governments should encourage consumer organisations and other interested groups, including the
media, to undertakeinformation programmes, particularly for the benefit of |ow-income consumer groups.
On the other hand, business should, where appropriate, undertake or participate in programmes that
disseminate factual and relevant consumer information. Bearing in mind the need to reach rural and/or
illiterate consumers, governments should devel op or encourage the devel opment of information programmes
that reach the common consumer through the mass media.

Furthermore, it is imperative for governments to organise or encourage training programmes for
educators, mass media professional s and consumer advisers, to enable them to participatein carrying out
consumer centric information programmes. At the same time, the objective of the training programmes
should be based on innovative methods so that they can cater to the needs of different categories of
consumers.

43 LEGISLATIVE FRAMEWORK

Business, consumer organisations and the government al have arole ininforming consumers. The most
important aspect of therole of businessisthe disclosure of information (often dictated by statute), about
specific goods and services. Moreover, business, in its own interests, often provides information about
products and services to consumers.

Consumer organisations and governments have an important role to play here. The reason isthat in
most casesit isbeyond the ability of an average consumer to use the information provided by businessin
a correct and coherent manner.

The government’s problem is that of fixing priorities and allocating work between itself and other
agencies, besides being afacilitator. Furthermore, government has to decide whether to involve others at
all inthe process of providing information to consumers. If businessisleft to act asaself-regulatory bodly,
there is the danger of a clash between business interests and the eagerness to take care of the interests
of common consumers.
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Therole of consumer organisations becomes crucial here. Consumer organisations, being representa-
tives of civil society, are more dependable and can be deputed the task of acting as watchdogs. The
danger of involving civil society groups, however, liesin the rea threat of them being co-opted by big
business and other vested interests.

In this context (consumers' right to information), a speech delivered by the former Minister for Civil
Supplies, A K Antony, at the National Convention on Consumer Protection (NCCP), 1993, needs to be
quoted:

“Considerable mediainitiativeisrequired to reach out the consumer movement to the people. Thevast
masses of consumers in the country are not aware of the rights, protection and remedies available to
them. Mediacan play an effectiverole here. Apart from thiswell known role of the media, thereisaless
obviousrole, that of providing advertisement space for products and services.”

“A product reaches the market through advertisements. If there is distortion at that stage, the final
victim is the consumer. Therefore, independent initiative is required to x-ray the claims given in
advertisements. | am also sure that the mediais enlightened enough to evolve its own code of ethics.”

“In the past few months, efforts were made to inform the public about claims of the competitive
companies about variousfeatures of someindustrial products based on eval uation reports by independent
agencies. But we need more of thiskind of work”.

Furthermore, addressing the 16th meeting of the CCPC in 1994, A K Anthony had contemplated that
the Ministry was seriously examining the possibility of generating consumer awareness through counter-
advertising, which would tel ecast deliberations of an expert panel that would examine claims put forward
by various manufacturers about their products through tel evised advertisements.

4.3.1 Constitutional provisions

The Congtitution of Indiahas some provisions, which have partial (though not inclusive), overlapswiththe
right to information. Though Article 19(1)(A) of the Constitution empowered the fundamental rights of
expression and speech, which included the freedom of the press, Article 19(2) laid down restrictions.
According to Mr. Justice P. B. Sawant, the Chairman of the Press Council of India, “The reasonable
restrictions imposed by Article 19(2) of the constitution were vague and required to be defined”.

4.3.1.1 Freedom of the press

Article 19 of the Indian Constitution dealswith various freedoms. Though the freedom of the pressis not
expressly mentioned in the article, but it is assumed to flow from the freedom of speech and expression
whichisguaranteed to all citizens. Furthermore, variousjudicial decisionsand interpretations have come
to expand thisright as not only the freedom to write and publish what the writer considers proper (with
reasonablerestrictions), but the freedom to carry on the business, so that information may be disseminated
and excessive and prohibitive restrictions on circul ation may be avoided. Some of theimportant decisions
relevant hereinclude:

® Virendravs. the State of Punjab, AIR 1958, SC 986;

® Express Newspapers vs. the Union of India, AIR 1958, SC 578;
® Bennett Coleman vs. the Union of India, AIR 1973, SC 106;

® Sakal Papersvs. the Union of India, AIR 1962, SC 305; and

® Sharmavs. Sri Krishna, AIR 1959, SC 395, 402.

These case laws which establish the freedom of press areimportant to the consumer asthey allow the
press to be avehicle for the free flow of information useful to the consumer. The pressis, however, not
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immune from the general law of liability for defamation (Civil and crimina—PrintersMysorevs. Assist-
ant Commercial Law officer, JT 1994, 1 SC 692).

4.3.2 Provisions on informed choice

As mentioned in the UN Guidelines, governments should ensure that consumers are able to make an
‘informed choice’ . Aninformed choice hasto be based on undistorted facts. Advertisementsareresponsible
inabigway for the flow of information regarding products and services. Article 19(2) of the Constitution
and variousjudicial decisions has come to establish that Government advertisements should be given to
newspapers under adefinite policy or uniform guidelines (guidelines have been set out in the judgement).
A relevant case on thisissueis Ghulam Nabi vs. the State of Jammu & Kashmir, AIR 1990, J& K 20, 21.

Apart from the Consumer Protection Act, 1986, the following acts and orders under which legislative
and administrative provisionsregarding theright to information on products and labeling, meant to protect/
inform consumers are provided, are the

® Indian Official SecretsAct, 1923;

® CompaniesAct, 1956;

® Trade and Merchandise Marks Act, 1958;

®* The Prevention of Food Adulteration Act, 1954;

® [Essentiadl CommoditiesAct, 1955

® Agricultural Produce (Grading and Marketing) Act, 1937,

® The Standards of Weights & Measures Act, 1976 and the Standards of Weights & Measures
(Packaged Commodities) Rules, 1977;

® Monopolies & Restrictive Trade Practices Act, 1969;

® The Drugs and Cosmetics Act, 1940;

® The Drugs & Magic Remedies (Objectionable Advertisement) Act, 1954;
®* |nsecticides Act, 1968;

® Water (Prevention and Control of Pollution) Act, 1974;

® Air (Prevention and Control of Pollution) Act, 1981;

® Fruit Products Order, 1955; and

® Household Electrical Appliances (Quality Control) Orders, 1981 & 1988.

4.3.3 Disclosure of information by the Gover nment

Theunderstanding of the Judiciary, ondisclosing of itsinformation, isasfollows: “ Disclosure of information
in regard to the functioning of the Government isjustified only where the strictest requirement of public
interest so demands. The approach of the Court must be to attenuate the area of secrecy as much as
possible, consistent with the requirement of keeping the public interest in mind all the time, and that
disclosure also serves an important aspect of public interest.

Furthermore, any person residing within the area of alocal authority or any social action group or
interest group or pressure group, shall be entitled to make an inspection of any sanction, grant or plan
approved by such alocd authority inthe construction of abuilding, along with related papers and documents.
An exception has to be made in a case where, in the interest of security, such inspection cannot be
permitted.” (Refer to 4.4.1 for further details).
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A detailed discussion on the Government policy on freedom of informationis presented in Chapter 7—
Right to Representation.

44 IMPLEMENTATION

Itisclear from the above discussion that thereisno overreaching law in Indiaregarding consumers’ right
toinformation. In other words, thisright isindirectly provided through various acts and orders.

4.4.1 Indian Official Secrets Act, 1923

While delivering the judgement on writ petition number 2733 of 1986, the Bombay High Court held that
disclosures of information with regard to the functioning of the government were justified only wherethe
strictest requirement of publicinterest so demanded. The most important category of information, disclosure
of which has been prohibited and made punishable under the Indian Official Secrets Act, 1923, is that
whichislikely to affect the security of the country, internal and/or external.

It is worthy to note that this is a much-abused Act. There is talk of scrapping this Act and moving
towards greater transparency in the public sphere. However, thiswould require new safeguards to be put
in place.

4.4.2 Companies Act, 1956

Thereareprovisionsin this Act, relating to information to be given to investors and to the Government at
setintervals. The Act also coversinformation to be provided to prospectiveinvestorsat thetime of public
issue.

4.4.3 Trade and Merchandise Marks Act, 1958

This Act provides for the registration of trademarks of manufactured goods so as to not only protect
business but also the consumer from being cheated due to non-identifiable products. If aconsumer issold
aspurious product carrying the trademark or brand name of areputed manufacturer, she/he can complain
to the manufacturer to take action against those who have spuriously used its trademark or brand name.

There is an implied warranty on sale of marked goods by the seller. The Act also provides for action
against thetrader or shopkeeper who sells spurious goods aswell asthe person who affixesthetrademark
in a‘duplicate’ manner. Complaints can be made to the Registrar of TradeMarks who is also called the
Controller General of Patents, Designs and TradeMarks. The head office is at Bombay with regional
offices at Delhi, Calcutta and Madras.

4.4.4 The Prevention of Food Adulteration Act (PFA), 1954

Under Section 14 of the Act, the manufacturer, distributor/dealer in the sale of food/food products shall
not sell any food unlessthey give awarranty in writing about the nature and quality of the product sold.

State Governments have been conferred powers under Section 9 of the PFA Act, to issue notifications
for information to the public about persons appointed asfood inspectorsin local areas, where they would
exercise their powers to take samples for analysis of food, and take action as per law when samples are
found to be adulterated. An amendment to the Act, made in 1986, has also empowered the consumer
groups or individual consumers to collect samples of food and approach the competent laboratories for
testing, as well as to approach the competent authorities for appropriate legal measures.
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4.4.5 Essential Commodities Act, 1955

Section 10(b) of the Act deal swith the publication of information. When any company is convicted under
this Act, the court convicting the company is empowered to publish information regarding the name and
place of business of the company, nature of contravention, thefact that the company has been so convicted,
and such other particulars as the court may consider proper in the circumstances of the case.

All occurrencesof food poisoning arerequired to be notified by the medical practitionersin the specified
local areato such officers as may be specified in the Government notification (Section 15 of the Act).

4.4.6 Agricultural Produce (Grading and Marketing) Act, 1937

ThisAct gives powersto the government to lay down grades and grade standards for various agricultural
products, known popularly as AGMARK grades and standards. It has been provided in the Act that
AGMARK labels, carrying the appropriate grade designation mark, should be affixed to the packages
containing the graded agricultural produce to enable consumers to ensure that the agricultural produce
they are buying is of good quality as per the prescribed grade and standard.

ThereisaConsumer Complaints Cell in every state capital, operating under the Director of Marketing
and Inspection, Ministry of Agriculture and Rural Development. This cell also has a laboratory, and on
receipt of a complaint it seizes the batch and tests the commodity. If an irregularity is detected the
manufacturers/packers can lose their license and also face persecution.

4.4.7 The Sandards of Weights and Measures Act, 1976

This Act and the Standards of Weights & Measures (Packaged Commodities) Rules, 1977, dea with
information about weights, number, measure, sale price, date of manufacture, name and address and
other descriptions of the manufacturer to be printed on the packaged products.

Complaints under these can be made to the Controller of Weights & Measures in the state, or the
Weights & Measures|nspectorsinthedistricts. The 1986 amendment to the Act empowersany aggrieved
consumer or registered voluntary consumer organisation to file acomplaint in a court.

If any company is convicted under the Act, the name and place of business of the company, nature of
contravention etc, can be published in newspapers (Section 74(3) of the Act).

Rule 38 of the Standards of Weights & Measures (Packaged Commodity) Rules, 1977, provides that
the Director of Weights & Measures shall compile a state-wise list of manufacturers registered by him
and circulate such liststo the controllersin the states so that they may take samples and test the materials.

Every manufacturer/packer is required to put alabel on every package, and to fix it securely on the
package—and the label should contain information about the name and address of the manufacturer and
also of the packer, common or generic names of the commaodity and other information as prescribed in
Rule 6 of the Standard of Weights & Measures (Packaged Commodity) Rules, 1977.

4.4.8 Monopolies & Restrictive Trade Practices Act, 1969

The Monopolies & Restrictive Trade Practices (MRTP) Act, 1969, had the underlying ideathat the State
shall direct its policy towards securing that the ownership and control of material resourcesare distributed
so as to serve the common good. The MRTP Act aims to prevent the concentration of economic power
to the common detriment, while providing for the control of monopoliesand the prohibition of monopolistic,
restrictive and unfair trade practices and for protection of consumers interest.
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4.4.8.1 Scope and application of the final order

For proper execution of the final order, the Commission can make certain provisions and impose certain
conditions that it thinks necessary in a particular case. These may include the requirement of reporting
compliance by the respondent by way of an affidavit and obligations of filing pricelists or of intimating
pricerevisionsfrom timeto time or arranging supply of goodsin aspecified manner. However, an appeal
can be preferred before the Supreme Court against an order of MRTPC.

4.4.8.2 Unfair trade practices

Unfair trade practices under the MRTPAct directly relate to falsely informing consumers, baiting them
through wrong advertisements and such other issues. Such acts, which constitute unfair trade practices,
are in their very nature infringements of consumers' right to information. Unfair trade practices are
adopted for promoting the sale of goods to, or boosting the use of certain services by, an unsuspecting
(tricked) consumer, causing loss or injury to her/him. These unfair trade practices are further subdivided
under certain heads among which the following are of contextual importance:

* Mideading advertisements and fal se representations which takeinto account the following factors—

+ falsely representing that goods or servicesare of aparticular standard, quality, grade, composition
or style;

+ falsely representing any second hand, renovated or old goods as new;

+ representing that the seller or the supplier has a sponsorship, approval or affiliation which they
do not have;

+ making afalse or misleading representation concerning the need for, or usefulness of, goods or
services; and

+ giving any warranty or guarantee of performance that is not based on an adequate test;

+ false or mideading claimswith respect to prices of goods or services,

® Bait advertising and switch selling entails fooling the buyer with false pretences. This could take
many forms. For example, aparticular product may be offered at a heavily slashed down pricewith
the intention of alluring customersto a shop where shelhe would be steered tactfully to some other
product;

* Gift offersand promotional contests where afalse claim of offering certain goods or services free
of cost is made to the consumer, when the cost of supplying it isfully or partially covered by the
amount charged in the transaction as a whole. The MRTP Act clearly states that when the gift
priceisincluded in the transaction cost, or when it is against the public interest, such an action can
be called an offence.

4.4.8.3 Provisions relating to inquiry

The procedure of lodging acomplaint and the subsequent inquiry by the MRTPC is more or less clearly
spelt out. An inquiry may be initiated for various reasons. It could be on a complaint received by an
individual or by aregistered consumer organisation. Again, an application received by the Commission
fromthe Director General of Investigation and Registration (DGIR), or any reference from the Government
to the Commission could lead to an inquiry being instituted. The Commission can also start aninquiry suo
moto.

The Commission and DGIR are also vested with powers like searching of premises, seizing of records
and collecting evidence etc. On compl etion of an inquiry relating to any complaint the Commission may
pass a ‘final order’ which could be an order to cease and desist, order for modifying an agreement or
advertisement, order awarding compensation, or an order to closetheinquiry without passing an order to
cease and desist.
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4.4.9 The Drugs and Cosmetics Act, 1940

The purpose of thisAct isto prohibit the production, trade, distribution, import and export of drugs and
cosmetics that do not conform to the prescribed standards or are being sold under false brands. It is
mandatory on the manufacturersto give the following information on the label s of medicines:

* Nameof medicine,

* Name and address of the manufacturer,

® Batch number and date of manufacture,

® Dateof expiry of the medicine,

® Detailed composition of themedicine, and

® Precautions regarding harmful effects or side effects of the medicine.

4.4.10 Drugs & Magic Remedies (Objectionable Advertisement) Act, 1954

Inrecent yearsthere hasbeen amanifold increase in the number of objectionable adverti sements published
inthe print and electronic media, relating to claims of curesfor various diseases. These are mainly related
to venereal diseases, sexua stimulantsand claimsof curesfor diseases and conditions peculiar to women.
These advertisements tend to cause the ignorant and unwary to resort to self-medication using harmful
drugs and appliances. People also rely on quacks that indulge in advertisements for magic treatments.

For example, on a complaint it was found that a drug-cure was being offered for obesity by using a
picture from the Ajanta frescoes in their advertisements. The message was that on taking that drug a
person would develop afigure like the one in the advertisement. On inquiry it was found that the drug
being offered was nothing but one meant to relieve flatulence.

Theobjective of thisAct isto control advertisements of drugs and prohibit adverti sements of remedies
for diseases for which no cureisnormally possible. Itsaim isalso to prohibit advertisements of remedies
that are supposed to be magical cures.

4.4.10.1 Important provisions

Important provisions of the Act deal with the definition of an advertisement that includes any notice,
circular, label or wrapper. Even an announcement made orally, or produced by transmitting light, sound or
smokeisincluded in thedefinition. The Act further defines‘ drugs' toincludeinternal or external medicine,
any substance or article other than food, which influences the bodily functions of human beings.

Any talisman, mantra or charm supposed to possess miraculous powers to cure is called ‘magic
remedy’ under this Act, which further lists 54 diseases, including cancer, impotence etc., for which no
cure can be advertised. The exceptions are when sign boards/notices are displayed by registered medical
practitioners on their premises or when any treaties apply. Advertisements published by the government
or published with the previous sanction of the government also come under the same exceptions.

4.4.11 Insecticides Act, 1968

TheAct contains provisionsrel ating to saf ety information, dosages and applicationsthat areto begivento
users.

4.4.12 Water (Prevention and Control of Pollution) Act, 1974

If any person convicted of an offence under this Act commits a like offence again, the court has the
authority to publish the offender’s name and place of residence, the offence and the penalty imposed, at
the offender’s expense.
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4.4.13 Air (Prevention and Control of Pollution) Act, 1981

Under Section 19 of the Act, the State Government may, after consultation with the State Pollution
Control Board, and by notification in the Official Gazette, declare any area or areas within the State as
“air pollution control areaor areas’ for the purpose of controlling air pollution.

The State Government can by notification in the Official Gazette appoint persons having prescribed
qualifications, to be government anaystsfor the purpose of analysis of samplesof air or emission sent to
alaboratory, established under Section 28 of the Air (Prevention and Control of Pollution) Act, 1981.

Furthermore, in accordance with Section 28 of the Act, the State Government is required to notify in
the Official Gazette, information regarding establishment of State Air (Control of Pollution) Laboratories.

4.4.14 Fruit Products Order, 1955

Under this Order, it is mandatory for the manufacturer of fruit and vegetable products to obtain alicense
and ensure minimum standards for quality, packing labels and sanitary conditions.

4.4.15 Household Electrical Appliances (Quality Control) Orders, 1981 & 1988

These Orders have been promulgated under the Essential Commodities Act, 1955. The manufacture,
storage and sale of 40 household electrical appliances are prohibited unless these conform to the
specifications of the Bureau of Indian Standards. The list includes certain cables, hot plates, toasters,
kettles, jugs and thermostats used for water heating appliances. In addition to these, seven items, which
include electric irons, water heaters, radiators, stoves, switches, 3-pin plugs and sockets are covered
under the compulsory 1Sl Certification Scheme.

4.4.16 Freedom of Information Bill, 2000

Recently, the Central Government has decided to introduce a bill regarding the much-talked about right to
information. Thehill, called ‘ The Freedom of Information Bill, 2000”, hasthe objectiveto providefreedom
to every citizen to secure access to information under the control of public authorities, consistent with
publicinterest, in order to promote openness, transparency and accountability in administration (Box 4.1).

Box 4.1: The Freedom of Information Bill, 2000

According to the bill ‘freedom of Information’ means the right to obtain information from any public
authority by means of —
(i) inspection, taking of extracts and notes;
(i) obtaining certified copies of any records of sub public authority;
(iii) diskette, floppies or in any other electronic mode or through print-outs where such information
is stored in a computer or in any other device.

The Bill imposes certain obligations on public authorities, such as:
i)  to maintain all its records, duly cataloged and indexed;
i) to publish the particulars of its organisation, including facilities available to the citizens for
obtaining information and other particulars from the public information officer
iii) to publish all relevant facts concerning important decisions and policies etc.

According to the Bill, every public authority shall appoint one or more officers as Public Information
Officers for the purpose of providing information. Any person desirous of obtaining information shall
make a request in writing, or through electronic means, to the concerned Public Information Officer.
On receipt of such a request, the Public Information Officer shall, as expeditiously as possible, and
in any case within thirty working days of the receipt of the request, either provide the information
requested or reject the same for some reasons specified under the legislation.

There is certain information related to issues of strategic importance like security or those affecting
public safety and order etc, including cabinet papers and records of deliberations of the Council of
Ministers, Secretaries and other officers. These are exempted from this bill.
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There is a provision of appeal against the decision of the Public Information Officer. Furthermore,
thereisalso aprovision for asecond appeal. However, according to the draft Bill, all these appealsareto
be made to the Central or State Governments or the competent authority, but not to the judiciary.

The Central Government, despite al the promises so far, has not introduced the bill in the Parliament
yet. However, some State Governments like those of Tamil Nadu, Goa and Rajasthan have already
enacted right to information legidation. Some other States are also followingin their footsteps. The public
has felt a need about transparency in the functioning of the Government.

Theright to information (disclosure of information), regarding affairs of the states, should have been
initiated by the respective Governments. The example of the state of Rajasthan shows that the peoples
movement has been instrumental in forcing the Government to enact legislation on the right to informa-
tion. The struggle by the Mazdoor Kisan Shakti Sangathan (MKSS), for many years, forced the state of
Rajasthan to finally enact legal provisionsthat confers on peopletheright to information.

45 DRAWBACKS OF THE SYSTEM

In Indiathere are anumber of lawsto guard the right to information of the consumer, but, obviously there
isample scope for improvement.

4.5.1 Problem with information

With respect to the right to information, the greatest drawback of the existing system is its inadequate
implementation of existing laws. A law can be judged as good only when itsimplementationisdoneina
proper manner. The Freedom of Information Bill, 2000, is yet to be passed in Parliament.

Some exampl es of inadequate/inappropriateinformation are:

® Currently theingredient labeling under the PFA Act (which listsingredientsin the descending order
of proportion), mentions only the name of theingredient but not the quantity;

® At present nutrition labeling is mandatory only for infant foods under the PFA Act;

* With respect to food additives, general statements like “ contains permitted flavours and colours”
have little or no meaning for those who wish to avoid certain additives for health reasons; and

* Withregard to general information, what is conveyed isimportant, but how it is conveyed isalso
equally important.

Apart from the problems mentioned above, there are two continuing drawbacks in devising and
implementing consumer information programmes. Thefirst istiming. The ability of many consumersto
absorb consumer information is severely limited. Consumer information competes with awide variety of
other kinds of information vying for the attention of consumers.

The second drawback isthat in acountry like Indiathe written word is often the least effective way to
convey information, although it may be the easiest to prepare. It is regrettable that many public and
private bodiesinvolved in consumer information feel the need to assert their own distinctive identity and
role by producing their own publications, withinevitably limited distribution.

However, the entire issue of the Right to Information Bill is quite confusing. It isnot very clear asto
what would happen to the State laws already enacted, oncethe Central legislation comesinto force. If the
Central law turnsout to be weaker than the state laws, the peopl e of these stateswould be most disappointed
since the state laws have been achieved after along period of struggle.

Coming to certain points of the draft Central bill of 2000, there seem to be some misgivings. For
example, the Government may refuse to provide any information under Section 8(4) and 8(5). Under
section 8(4), cabinet papers, including records of the deliberations of the Council of Ministers, Secretaries
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and other officers, are exempted from disclosure. Similarly, the minutes or records of advice including
legal advice, opinions or recommendations made by an officer of a public authority during the decision
making process prior to the executive decision or policy formulation (Section 8(4), may also be exempted.
Therefore, it would be difficult to achieve the obligations of Section 4(c) and 4(g), since these seem to be
contradictory in nature.

Another limitation of the bill seemsto be the question of the rights of citizensto seek judicial redress
against the appellate authorities’ decision justifying denial of information on any ground. According to
Section 15 of the proposed Act “No court shall entertain any suit, application or other proceedings in
respect of any order made under this Act and no such order shall be called in question otherwise than by
way of an appeal under this Act”.

46 HOW TO IMPROVE?

At the outset, mention must be made of theimperative for overreaching legid ative and/or administrative
provisions catering to the demand for consumers' at large. In this respect, and with regard to the avowed
objectives (as stated in the UN Guidelines), of fulfilling consumers' right to information, the following
legislative and administrative measures need to be taken:

® | egidation on mandatory labeling/information on both consumer products; and

® TheGovernmentsat the national, sub-national and local levelsto provide resources and mechanisms
for developing effective delivery of user-friendly information to not just literate but also toilliterate
consumers. It should:
® Empower consumer organisations/NGOs to carry out the tasks; and
® Encourage the mass mediato allocate time for consumer information programmes.

Furthermore, consumer laws which are meant to safeguard ‘ consumers' right to information, should
require al necessary information to be given to consumers about the goods and services they acquire,
especially in relation to therapeutic goods and toxic products. It would call for:

® Appropriate statements and warnings regarding possible hazards should accompany toxic products;

® Establishing methodologies for scrutinising national and international developments relating to
therapeutic goods and toxic products; and

® | ayingdown mandatory standardsfor information so that product-specificinformationisavailable.

Such legislation should aso ensure that consumers are able to judge various products and compare
them. Thisshould be done by:

® Prohibiting deceptive packaging; and

® Making it mandatory for packages to clearly identify their contents and the prices of the same.
Again, laws guarding consumers' right to information should protect them from conduct that is
false or misleading by—
® prohibiting conduct, in relation to the supply of goods or servicesto aconsumer, whichis
unfair, misleading or deceptive or islikely to be misleading or deceptive;
® Prohibiting false representation of manufacturers and suppliers, or representations which
are construed to mislead consumers; and
® Prohibiting any sales or marketing practices which are to the detriment of consumers.

Moreover, consumer laws should require that all relevant information regarding food and drinks be
given to consumers so that they can make informed decisions about health and nutrition. Consumer laws
should also ensure that information provided to the consumer is accurate and comprehensible.
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Another complementary consumer information strategy is the development of a system of consumer
information and advice centres, which provide personal advice and counseling as well as distribute
information.

The Consumer Co-ordination Council (CCC), an apex body of consumer organisations in India, has
submitted adetailed proposal to the Government of | ndiaon operating District Consumer | nformation and
Guidance Centresin various States, and the proposal has been accepted by the Government (see Annexure-
4.1 for details).

The various acts of these centresinclude co-ordinating and spreading consumer information through
post offices, National Literacy Mission centres, Nehru Yuvak Kendrasin villages etc.

4.6.1 What can consumer organisations do?

The above discussion pointed out that consumer organisations have a greater responsibility in helping
common consumers, especially the poor and theilliterate ones, to makeinformed purchases of goodsand
services. Inthisrespect, aspricing isthe single-most important factor in determining consumers' purchase
decision, consumer organi sations can inform consumers about pricing in thefollowing ways:

® Obtainthe cost structures of the productsfrom companies or manufacturers and inform consumers;

® Professional experts can be asked to judge whether pricing methods adopted adhere to consumer
interests,

® QOrganisations can also study company balance sheets and evaluate the quantum of overheads and
profit;

® Price based on cost can be worked out by consumer organisations, and this information can be
provided to governmentsfor price regulation; and

* Different products could be comparatively analysed, based on price, quantity and service criteria.

This information could be published through the mass media so that consumers can make informed
decisions. Consumer organisations also have agreater roleto play in organising the people at largeand in
seeking information and transparency in public dealingsat all levels.

4.6.2 In short...
With respect to consumers' right to information, consumer laws should demand:
® Appropriate statements and warnings to co-exist with toxic products;

® Regulating the supply of therapeutic goods and toxic productsto ensure that information isdisclosed
in amanner consistent with international practices;

® Establishing proceduresto monitor national and international developmentsrelating to therapeutic
goods and toxic products;

® Prescription of mandatory information standards to require particular information to be disclosed
about goods not otherwise regulated;

® Prohibition of deceptive packaging;
® Requiring packagesto clearly identify their price and their contents;

® Prohibition of conduct, inrelation to the supply of goodsor servicesto aconsumer, that ismiseading
or deceptive, or likely to mislead or deceive, or whichisunfair;

® Prohibition of representations about goods or manufacturers and suppliers which are not true or
which could mislead consumers; and
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® Prohibition of any kind of sales or marketing practices which act to the detriment of consumers.

The various departments of the government, including the Panchayats, municipal corporations and
other civic bodies, should publish/display al kindsof information of interest to the public onitsown, rather
than consumers seeking information from these bodies.

4.7 CONCLUSIONS

The enormous expansion in trade and commerce has significantly increased the set of goods and services
from which consumers (in terms of quantity aswell as quality), can choose. New inventions, changesin
technology and wondrous new products have made the consumers’ choice more rewarding, but at the
same time, more challenging. Many of the new products are technically complex and well beyond the
ability of theindividual consumer operating on the principle: caveat emptor (let the buyer beware).

The transmission of a complex technical message does not guarantee that the recipient has been
informed, and even less does it guarantee that a consumer has understood the full consequences.

At thenational level thismay require capital intheform of skilled scientists and professionalsworking
for government departments, research institutions, consumer organisations and media, fully equipped with
thetechnical back up information to interpret correctly and objectively theinformation being made available.
To transmit thisinformation to the consumers, legisation aswell as administrative arrangements for the
dissemination of information need to be put in place.

However, bridging the gap between the laws asthey now exist and asthey should be, to best safeguard
consumers' right to information, is in itself a difficult task. Moreover, reaching the desired levels of
implementation also involves increased costs, and application on the part of the decision-makers and
implementersin particular, and the government in general.

With the liberalisation of the economy, including the tremendous progressin information technol ogy,
people are increasingly seeking transparency in governance. Consumer organisations, in the coming
years, will have agreater role to play in not only organising the people to seek information from public
bodies, but in seeking and disseminating information to the cross sections of society.

The benefits that can accrue once the laws are made more up to date, with a minimum of gaps and
loopholes, are difficult to quantify but surely these will be visible in the form of increased consumer
confidence and reduced incidence of product-related hazards etc.

This chapter is researched and written with inputs from Mr. V. K. Parigi, Managing Trustee, Consumer Education Centre,
Bangalore.
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Annexure-4.1
Scheme for District Consumer Information and Guidance Centre

1. Introduction

1.1 Theliberalisation process pursued by the Government has opened up new challengesfor theindustrial
and service sectors of the economy. The industries and services have already moved into the relatively
higher growth phase. This momentum of higher growth is required to be nurtured in an atmosphere of
competition, fair play and transparency in market information. In short, the present trend of a “sellers
market” prevailing in the economy needs to be balanced with a “buyers market” where the consumer
can exercise her/his choice in a free and fair atmosphere based on full and accurate information on the
products and services availablein the market. A fully informed and educated consumer provides a safety
valve against market malpractices. Thelong term health and sustainability of a market economy depends
to a great extent on the consumers' interests, which need to be effectively channelised. Educating the
consumers about their rights, duties, problems and prospects and guiding them by providing relevant
information, therefore, gainspriority in policy making.

1.21tis, therefore, necessary that initiatives betaken ininstitutionalising the flow of information onthe
various aspects of consumer welfare to the consumers across the country. This can be achieved by
establishing a guidance cum information centre in each of the districtsin the country, which can provide
reliable and comprehensiveinformation to the consumer at theleast cost. Infact, by careful nurturing and
upgradation of the functioning and utility of the centre, it can be developed in due courseinto a Citizens
Centre. This can becomeafocal point for rendering assi stanceto the common citizen in her/hisday to day
problems, asalso for increasing her/hisawareness by providing informationin simple, easy to read material,
besides various audio-visual material on avariety of matters of topical inteqﬁst. Thisproposal canforman
integral part of the consumer awareness programmes envisaged for the 9™ Five-Year Plan.

2. Objectives of the Scheme

® Providing accessto information on services and products to the consumer and creating awareness
about consumer rights vis-a-vis such services and products,

® Establishing alibrary for making available consumer literature from different agenciesof the country
inregiona languages, including provision of varioustypesof audio-visual material on various aspects
of consumer protection and consumer rights,

Providing effective consumer guidance and counseling;
® Helping people to access information from various bodies of the government, more particularly
fromthoseinvolved in public dealings.

® Networking district headquarters with the National Informatics Centre (NICNET)
® Monitoring of consumer awareness activities

® Providing basictesting facilitiesfor food productsthrough kits provided for the purpose, and guiding
consumersregarding standardsand product quality, besides providing information about how defects
in such products can be tested for grievance redressal purposes.
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3. Basic Sructure of the Centre
3.1 The basic structure of the centre can be as follows:

* [twill haveown building (hiredintheinitia stages), consisting of aminimum of threerooms, ahall
or alarge room to be used as alibrary, and a meeting room. The other rooms are to be used asthe
office and visitors room for counseling etc., with basic amenities such as water, electricity and
toilets.

® |t should have minimum essential furniture such astables, chairs, almirahs, shelves, benches etc.;
and

® |t should have a telephone, a computer with a printer, a TV set, a VCR/VCP, a radio cum tape
recorder, a photocopying machine and facilities for networking with NIC etc.

3.2 It should have a minimum staff of three persons, consisting of—
¢ aCentre Co-ordinator, who will be in-charge of the Centre,
® aCounselor, and
* aFacilitator.

(These persons would be duly trained in different aspects relevant to the efficient functioning of the
centre, and their duties and functions would also be spelt out in an Operation Manual to be prepared for
the guidance and use of each centre).

4. Action Plan for Establishing the Centre

4.1 Therewill be 40 centresin thefirst six months of thefirst year of the plan, followed by 60 moreinthe
latter part of the year.

Year 1
4.2 Month 1 1. ldentifying 40 districts (approximately 10 each for the
Northern, Eastern, Western and Southern regions, for the
establishment of the centres.
2. Starting the preparation of acomprehensive Operational
Manual for the centres.
4.3 Month 2 1. Initiation of the process of selection of the Centre Co-ordinators,
Counselors and Facilitators for the centres.
2. Preparation of a comprehensive course content in the form of a
Training Manual for training the centre personnel.
44 Months 3&4 1. Sdection of location premises for each of the District Centres.
2. Providing of basic infrastructure.
45 Months 5& 6 1. Commencement of the functioning of the centres.
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4.6 Months 7,8 1. Setting up of aCo-ordinating Body at the District and State
9,10& 11 levelsfor the District Centres functioning in each of the States.

2. Visitsby well known consumer activists of the region to see
how the centres are functioning, and to give suitable advice and
guidance to the personnel manning the centres to make them
more effective.

3. Selecting the location of 60 more Sctentr%for completing the
guota, of 100 centres during the 1™ year of the plan, asindicated
above, for the establishment and commencement of the centres
by the end of the year.

4.7 Month 12 1. Meeting of the Local Advisory Committees to assess the
effectiveness and functioning of the centresin their respective
jurisdiction, and giving afeedback in aproformato be prescribed
for the purpose, for consolidation at the State and national levels.

Year 2

4.8 Month 1 1. Repetition of the above action plan for setting up of 100 centres
during the subsequent year.

5. Systems & Controls

5.1a) District Advisory Council: For providing guidance and exercising overall supervision of thefunctioning
of the centre, there should be a District Advisory Council, consisting of the District Collector as the
Chairman, afew functionaries of Civic Bodies, one or two prominent citizens of the district, one or two
social workersand representatives of consumer organisations, who should periodically review the different
aspects of the working of the centres.

b) State Advisory Council: There should also be a State Advisory Council functioning under the
Department concerned with consumer welfare, consisting of members of the State Consumer Protection
Council and others, which should monitor the functioning of all the centresin the State at |east every six
months, if not every quarter.

5.2 Feedback Mechanism: A suitablefeedback mechanism should be devised, not only for each District
Centre for covering the various aspects of the functioning of the centres, but also for the collection of
statistical and other information which will enable an overall assessment of the functioning of the scheme,
both at the State and National levels.

(A Six Monthly/Annual Report of the functioning of the centres and their effectivenesswill be placed
before the Central Consumer Protection Council at its meetings).
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5
Right to Consumer Education

5.1 INTRODUCTION
5.1.1 The rationale

In thewords of the noted economist and diplomat, John Kenneth Galbraith: “It isnot the consumer whois
theking, but it isthe large corporation who isthe king in the economy. Whatever happensis not because
the consumers want it that way, but smply because powerful large corporations prefer it that way.” In
other words, the perfect market place is a myth and an economist’s dream and consumers are at the
mercy of business, if not fully, but to alarge extent.

This goes against the notion of consumers’ sovereignty, which says that the right person to make the
decision is the consumer herself/himself. If the purpose of economic activity isto allocate resources to
meet consumers’ needs, then the purpose is most likely to be defeated unlessthere are planned effortsto
educate the consumers.

India is one of the very few countries where consumer education has already been introduced in
school curricula. However, adult community education isjust asimportant in order to build a society of
critically aware consumers. Education programmes should therefore be geared towards the young as
well astowards adults, theilliterate and the low-income consumers.

5.1.2 The United Nations Guidelines

The UN Guidelinesfor Consumer Protection, 1985, which include the right to consumer education, were
primarily set up to promote the interests and needs of consumers. They were to be used as a standard
against which various practices (production, supply, dissemination of information, propaganda and
campaigns), that have a bearing on consumers, would be tested for their beneficial or harmful aspects.

Necessary legidation to curb unfair business practicesetc., that are harmful to consumersand encroach
upon their rights as per the UN Guidelines, would have to be put in place. Governments as well as the
international community should facilitate the processwith help from the executive and judiciary.

5.2 DEFINITION AND OBJECTIVES
5.2.1 What is thisright?

“The right to consumer education means the right to acquire the knowledge and skillsto be an informed
consumer throughout one'slife. Theright to consumer education incorporatesthe right to knowledge and
skills needed for taking actions to influence the factors which affect consumer decisions.”

BT X cuTs Right to Consumer Education / 133



5.2.2 The objectives
In stating the objectives of consumers’ right to consumer education, the UN Guidelines state that:

® Governments should develop or encourage the development of general consumer education pro-
grammes, bearing in mind the cultural traditions of the people concerned. The aim of such pro-
grammes should be to enable people to act as discriminating consumers, capable of making an
informed choice of goodsand services, and consciousof their rightsand responsibilities. In developing
such programmes special attention should be given to the needs of disadvantaged consumers, in
both rural and urban areas, including low income consumers and those with low or non-existent
literacy levels;

® Consumer education should, where appropriate, become an essential part of the basic curriculum
of the education system, preferably as a component of the existing subjects;

® Consumer education programmes should cover such important aspects of consumer protection as
thefollowing:
Health, nutrition, prevention of food-borne diseases and food adulteration,
Product hazards,
Product labeling,
Relevant |egislation on how to obtain redress,
How to approach appropriate agencies and organisations for consumer protection,
Information on weights and measures, prices, quality, credit conditions and availability of basic
necessities, and
+ Pollution and environment;
® Governments should encourage consumer organisations and other interested groups, including the
media, to undertake education programmes, particularly for the benefit of low income consumer
groupsin rural and urban areas,
® Business should, where appropriate, undertake or participate in factual and relevant consumer
education programmes,

*
*
*
*
*
*

® Bearing in mind the need to reach the rura and the illiterate consumers, governments should
develop or encourage devel opment of consumer education programmes in mass media; and

® Governments should organise or encourage training programmes for educators, mass media,
professional and consumer advisers, to enablethem to participatein carrying out consumer education
programmes.

5.3 GOVERNMENT POLICY

In Indiathereis no clear government policy with regard to consumer education. However, the Union as
well asthe state governments have accepted the introduction of consumer education in school curricula.
TheNational Council of Education Research and Training (NCERT), hasbeen given thetask of developing
the syllabus and text books.

The importance of consumers’ right to consumer education has been re-iterated in various statements
by government officials, including the concerned Ministers.

Addressing the National Convention on Consumer Protectionin 1993, A K Anthony, then Minister for
Civil Supplies, stated: “Thereisalot of talk about transparency in public administration. The consumer
movement should also ensure that the trade plays a fair game. Free play of market forces is perhaps a
myth. We know that the prices are subject to all kinds of manipulation. Therefore, asafirst step towards
transparency in trading practices, we should educate the consumer to demand for easy availability of cost
data of various industrial products. Slowly, we should strive for a culture whereby the market rejects
products which are not consumer friendly.”
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In arelated context (in line with the objective stated above—" as appropriate, pollution and environ-
ment”), the National Conservation Strategy & Policy Statement on Environment & Development, Minis-
try of Environment & Forests, stated: “ I mplementation of the conservation strategy would beimpossible
without the active participation of the people. Non-governmental organisations can play animportant role
inmobilising the peopleat grassroot levels. Thiswill need anetwork among NGOs and interface between
the peopl e and governmentsto work on community involvement, providing education and information on
environmental surveillance and monitoring, transmitting devel opment in science and appropriate technol ogy
to the people at large.”

54 IMPLEMENTATION

The above mentioned discussion on theimperativefor, and the objective of, consumers' right to consumer
education clearly calls for implementation of various policies and strategies with respect to consumer
education in a decentralised manner. Mere legislation will not fulfil the objective of reaching out to the
consumers at large.

5.4.1 Role of theGovernment:

To educate consumer organisations and other sections of society, the Department of Consumer Affairs,
under the Ministry of Consumer affairs & Public Distribution, is conducting training programmesin the
field of consumer protection. These training programmes are being conducted for State Government
officials, non-judicial membersof State Commissionsg/District Foraand voluntary organisations.

Besides these, publicity measures through documentaries like “Mubarak Kadam” and “Misleading
Advertisements’ have been prepared and were telecast on Doordarshan. A 12 part serial in Hindi on
consumer related matters, entitled “ Grahak Dost”, was produced and began it's telecast in June 1998.
Thisisnow being produced in regional languages.

The Department has also brought out the following printed publicity material sthat are being distributed
free of cost:

® Brochures entitled “ Salient Features of Consumer Protection Act, 1986”, “Rights of Consumers’
and “ Consumer Protection Act and You”

® Booklets entitled “Help prevent Adulteration”, “Consumer Protection & Weights & Measures”
and “Directory Addresses of Redressal Agencies’ have been printed.

® Sevenbookletsin Hindi on various aspects of consumer awareness, for their usein Adult Education
Programmes mainly for the rural masses.

® Quarterly journal entitled “ Upabhokta Jagaran” which is distributed to consumer organisations.

5.4.2 Role of consumer organisations

The Government of India, through the Consumer Welfare Fund, hasa provision to fund consumer education
programmes undertaken by consumer groups or state governments. The Consumer Education & Research
Centre (CERC), Ahmedabad, the Federation of Consumer Organisations of Tamilnadu (FEDCOT), and
Consumer Unity & Trust Society (CUTS), Jaipur and Cal cutta, have produced videocassettes on consumer
education. The Mumbai Grahak Panchayat, Mumbai, brings out aconsumer magazine in Marathi.

Over the years, CUTS has been publishing a consumer newsletter in Hindi, Upbhokta Tarang
(Consumer Movement), to reach out to society. Furthermore, since 1991, CUT S has also been conducting
“Upbhokta Mitra Training” (Training for Consumers’ Friends), to train and educate young consumer
leaders from rural areas, who then multiply their knowledge at local levels. As part of this programme,
CUTS has published two relevant documents: “Reaching Out” and “Reaching Justice”.
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Furthermore, the Steering Committee of the Central Consumer Protection Council haswelcomed the
idea of setting up of the National Institute of Consumer Education by voluntary consumer organisations.

5.4.3 Consumer Co-ordination Council

The Consumer Co-ordination Council (an apex body of consumer organisations of India), has been
conducting several programmes on consumer education for activists and others. It has published training
manualscovering:

® The Consumer Protection Act, 1986;

* Water, food and public distribution system;
® Health, drugs and cosmetics; and

® Road transport and railways.

5.4.4 Role of the press

In the past few years, particularly after the enactment of the Consumer Protection Act (COPRA), 1986,
there has been widespread interest among people about their rightsaswell as duties as educated consumers.
Thenumber of casesfiled in various consumer forumsand the spurt in the growth of consumer organisations
isareflection of growing consumer consciousness.

The average consumer is now more assertive and cannot be taken for granted by the traders. While
voluntary consumer organisations have been doing their best to bring about this awareness, the pressand
other media are also playing an effectiverole.

Sincethe enactment of COPRA and even before that, newspapers and magazines have been responding
to the needs of consumersin more than oneway. Apart from publishing articles, columnsetc., newspapers
have also tried to come to the rescue of harassed consumers. For instance, the Indian Express was one
of the first newspapers to start a consumer complaint column. It carried the problems and grievances of
consumers and took up the responsibility of forwarding theseto the concerned authoritiesfor redressal. In
many cases the results were published and consumers were able to get their grievances settled.

Thisreflectstheimportance of informal education to consumersto settletheir grievancesthrough their
knowledge of case studies. The success and popularity of the column in the Indian Express motivated
other newspapersto follow suit. Today, almost all newspapers carry aconsumer complaint column every
week. The regional language newspapers are also not lagging far behind.

5.4.5 Role of Universities

Inthisregard, the IndiraGandhi National Open University (IGNOU), has made abeginning by developing
acomprehensive syllabuswhich providesthe basic framework for other universitiesto develop acurriculum
for consumer education. The details are provided in Annexure-5.1—"Proposed Application Oriented
Course in Consumer Studies’. The course will be conducted by the Faculty of Political Science of the
School of Social Sciences of IGNOU. The Kakatiya University in Warangal, Andhra Pradesh, is already
running a one-year PostGraduate Course in Consumer Law. The Maharashtra Open University in Pune
isalso offering coursesin consumer education.
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55 DRAWBACKS OF THE SYSTEM

Firstly, consumer education faces the universal problem of inadequate resources. Governments have
donelittleinthisregard.

Secondly, experiences throughout the world indicate that educating consumers, which is not the same
as informing them, is a time consuming process involving personal dedication, professional skills and
money.

Thirdly, inalarge country like Indiawith amultiplicity of languages, the problemisfurther aggravated;
i.e. to find resources to match needs.

Fourthly, the consumer movement has not been ableto reach out to every corner of the country. It also
lacks innovative methods to motivate the uneducated masses to demand consumer education.

Finally, thereis no holistic policy (administrative aswell aslegidative), on the part of the Union and
State governments to pursue the objectives of consumer education vigorously throughout the country.

56 HOW TO IMPROVE?

The general consumer education of the future may attempt to teach children and adults a value system,
which goesbeyond purchasing skills.

Such aprogramme may rel ate to environment, duties and obligationsaswell asrights, concern for the
disadvantaged and an awareness of thefinite resources of the planet. Thisis best achieved in schoolsand
collegesthrough the curriculum or asapart of life-skillstraining. Unlessteachers, as part of their training,
are given the skills and motivation to introduce consumer education in classrooms, little islikely to be
achieved.

5.6.1 Administrative and legislative measures

The objective of spreading consumer education among the masses requires administrative as well as
legislative measures on the part of the government and business.

Broadly speaking, the following are the objectives and the measures to be taken to achieve them:
Objectives:

® Introducing consumer education in the basic curriculum of the education system;

® Education programmes, particularly for the benefit of poor consumersin rural and urban areas;
® Businessto undertake/participate in factual and relevant consumer education programmes; and
® Governmentsto organise training programmes for teachers, mass media, professionals, etc.
Thefirst three require acombination of the following administrative and legid ative measures:

* Administrative measures through co-operation with various branches of the government, like the
Education Ministry and business chambers; and

* |f required, suitable legidation for budgetary provisionsin the government as well asin business
could enhance theimplementation.

Thelast objective can befulfilled through the following administrative measures:

® Budgetary provisions and institutional mechanisms need to be provided to conduct training on a
regular basis; and

® Consumer organisations and other NGOs also need to be provided resources to carry out these
measures effectively.
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5.6.2 Role of business

The government and consumer organi sations should encourage the Apex Chambers and other prominent
busi ness associ ations to organise consumer education courses and to produce teaching material as part of
industry’ sresponsibility asacorporate citizen, to the community at large, and with the objective of corporate
governancein mind.

5.6.3 Role and use of electronic media

The electronic mediais an effective tool for the government to spread consumer education among the
masses. So far little attention has been paid to thisvital aspect of consumer education, which is not only
inexpensive but yields quick results. The government has already fixed programme slotson tel evision and
radiofor agriculturists, youth and women. A similar fixed timed ot isnow being given for relaying consumer
education programmes on TV and radio on adaily basis.

But the time slots selected for the programmes are such that these clash with other programmes that
consumers do not want to miss.

The Internet should also be effectively harnessed. Teleconferencing between consumers, business,
redressal agencies and government departments can be organised. With the communication revolution,
consumer education programmes can easily reach millionsof peopleintherural and urban areas. Akashvani
may plan offering exclusive FM channels for broadcasting consumer education programmes, which can
be sponsored by business houses. However, therole of business-sponsored programmes should be clearly
defined.

5.6.4 What consumer organisations can do?

Consumer organisations have important roles to play as well as responsibilities to fulfil in providing
decentralised education to consumers at large. In this context, the following methods are imperative:

® Production of educationa films;
® Preparation of posters;

* Mediaworkshopsto expose consumer activiststo theworking of the mediafor imparting consumer
education; and

® [nitiation of an internship programme to impart consumer education to the interns.

5.6.4 The imperative for innovation
Theimperative for innovative consumer education programmes stems from the following facts:

® Theinvolvement and active participation of target beneficiariesin the planning and implementation
of programmes are central to achieving the goals of a programme;

® Collaborative efforts between government departments, NGOs and business are necessary for
policy interventions;

® Monitoring and evaluation mechanisms are to be included in programme schedules and activities.
The reason is the changing nature of socio-cultural institutions as well as the value system; and

® Specific advocacy programmes for shaping public opinion on consumer issues are necessary to
ensure policy changes.

Given below is an example from the Pacific Islands. Over the years the South Pacific Consumer
Protection Programmes (SPCPP) of Consumers International have been trying to develop innovative
methods to reach out to the diverse grass roots population of the region.
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Specific consumer education books have been developed for women and school students. “Behind
Our Smiles’ coversarange of topicsthat concern Pacific women and includes opportunitiesfor reflection
and action on those concerns. Stories of Pacific women, which have been used throughout the book,
reflect their everyday experiences. “ Cola or Coconuts?’ is designed to introduce consumer rights and
responsibilitiesto Pecific ISlands’ students. Stories, activities, illustrations and interesting information are
designed to create a programme that Pacific students can relate to.

Consumer education may be imparted according to different age groups:

® For standards four and five, it should be in the form of poems, stories, prayers, and playsin the
literaturetext itself;

® For standards six and seven, it should be taught in the civicstext; and
® For standards eight, nine and ten, it should be taught in depth in the economicstext.

5.6.5 In short...

With respect to consumers' right to consumer education, the consumer laws should take into account the
fallowing:

® Ensuring that consumer laws are written in alanguage which can be easily understood,;
® Prescribing mechanisms to monitor consumer awareness and use of their rights;

® Introducing lawsto protect particular groups with specia needs, asrequired;

® Set in place mechanismsto inform consumers about how to enforce their rights; and

® Ensuring that consumers are aware of their responsihilities.

5.7 CONCLUSIONS

The point of contention is; who should be providing the resources to educate consumers? In a welfare
statelike India, it isthe natural duty of the government to look after the well being of it's citizens, and so
the government should be solely responsiblefor providing consumer education. However, the government
isincapacitated in two waysin effectively carrying out thisimportant task.

First, shortage of funds, and second, lack of manpower. Lack of manpower need not be abig problem
asthere are alarge number of educated unemployed who could be effectively utilised in this important
task.

The main problem is of finding adequate resources. Either resources used elsewhere have to be
channelised into this project or funds like the Consumer Welfare Fund must be used more freely to bear
the cost of educating consumers. If resources used in some other activities are to be channelised into this
area, then a socia cost-benefit study becomes necessary, keeping in mind the benefits (both tangible as
well asintangible), that will accrue to the nation asawhole.

If business hasto be involved in educating consumers, some effectiveinternal regulatory mechanism
hasto beinstituted so that the intention to educate consumers does not turn into acamouflagefor cleverly
laid designs to promote its own causes.

Itisclear that the unfinished task of consumer education is of great magnitude, but that should not be
considered a license for pessimism. What has been achieved should be inspiration enough to push us
aong inthisarduous but fulfilling task. A negative conclusion is bound to defeat the macro objective of
achieving consumers' right to consumer education. Therefore, by taking aproactive stance on achievements,
without any prejudices, it is necessary to turn those achievements into tangible benefits for the Indian
consumers.

This chapter is researched and written with inputs from Mr. V. K. Parigi, Managing Trustee, Consumer Education Centre,
Bangalore.
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Annexure-5.1
IGNOU’s Proposed Application Oriented Course in Consumer Sudies

Ccs—01 Consumer: Perspectives on Protection Movement
Block—1  Consumer: The Basics

Unit—1 Who is a consumer?
Unit—2 Evolution of the consumer
Unit—3 Consumer environment
Unit—4 Consumer dynamics

Block—2  Consumer Movement

Unit—1 Originand growth

Unit—2 Consumer movement in India

Unit—3 Consumer movement in selected countries
Unit—4 Consumer movement: Features, issues and trends

Block—3  Consumer Protection

Unit—1 Consumer rights

Unit—2 Consumer responsibilities
Unit—3 Empowering the consumer
Unit—4 Socia accountability

Block—4  Consumer Protection: Depth and Scope

Unit—1 Consumer behaviour in the market economy

Unit—2 Mass media, advertisements and their impact on consumers
Unit—3 State and the consumer

Unit—4 Ecology, environment and the consumer

CS—02 Consumer Affairs: Socio-legal Aspects
Block—5  Consumer Protection Act

Unit—1 Evolution of consumer protection laws
Unit—2 Consumer Protection Act: Basic features
Unit—3 Consumer rights and their manifestations
Unit—4 Limitations of Consumer Protection Act
Block—6  Other Important Acts

Unit—1 Major actsrelating to food and adulteration

Unit—2 Major actsrelating to primary services and products
(e.g. hedlth, drugs, water, housing etc.)
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Unit—3

Block—7

Unit—1
Unit—2
Unit—3
Unit—4

Block—8

Unit—1
Unit—2
Unit—3
Unit—4

Major actsrelating to utility services
(E.g. railways, electricity etc.)

Redressal of Consumer Grievances

Consumer complaints: Guidelinesfor filing
Grievanceredressal: Alternatives

Role of NGOsin grievance redressal
Publicinterest litigation

Consumer Organisations

Establishing aconsumer organisation
Strategies. Campaigning and advocacy
M anaging the organisation
International organisation

#24 K CUTS
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6
Right to Redressal

6.1 INTRODUCTION
6.1.1 Justice—a human right

Equal accessto justiceisacardinal principle on which the entire system of administration of justiceis
based. It is also recognised as the basic requirement, i.e. the basic human right in any egalitarian legal
system. However, rendering justiceto the people, rich or poor, isnot aminor problem but anissue engrossing
the fundamental character of the state and the civil society.

6.1.2 Justice and the welfare state

A welfare state must provide adequate and effective means of dispute resolution to every citizen, and at
reasonable cost. Effective dispute resolution isalso indispensable to ensurejustice: social, economic and
political. The importance of the right to redressliesin addressing and securing justice.

6.1.3 How to approach the issue?

Therefore, the question is whether an analysis of the right to redressal is to be approached from the
demand side or the supply side. The answer is: from both sides. Lopsided emphasis on either of them
would result in a poor public policy. The rationale for this view isthat a priori “supply creates its own
demand” and vice-versa, if, and only if, the system has proper and effective mechanisms to regulate
them.

In simple terms, the objective of the right to redressal is based on the principle of making justice
feasibleaswell asapproachable, i.e. catering for an enabling framework for consumersto take advantage
of thejudicial system.

In short, different aspects of the right to redressal have to be analysed under the broad objective of
reaching justice. Furthermore, there is the imperative for an overreaching law covering the rights and
responsihilities of end-users(consumers) aswell asproducersto get and to deliver theredressal mechanism
appropriately.

This chapter deals with the right to redressal as a stand alone issue. However, it does cover al other
rights of consumers, asincorporated in the UN Guidelinesfor Consumer Protection, 1985.

6.2 DEFINITION AND OBJECTIVE
6.2.1 Broadly speaking...

Broadly speaking, theright to redressal meanstheright to afair settlement of just claims, not only economic
but also social and political. The socio-political dimension of the issue stems from the fact that in a
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stratified society (polity) like India, vulnerable sections may not have real accessto justice. Thisistrue
evenif justiceis available on paper (asin the Preamble to the Constitution of India).

The meaning of stratified society would be clear (particularly with respect to consumer protection), if
one mentions the reasons behind the poor progress of consumer interests and protection in India, or for
that matter in any developing country. The reasons are:

* Poverty: Morethan athird of the population is below the poverty line. These people are unableto
exercise their rights as consumers. They are at the mercy of suppliers of goods and services.
Besidesthem, avast mgjority of consumersareliving just abovethe poverty line and, in fact, have
no real access to justice;

® Malnutrition: Hungry consumers do not differentiate between, say, adulterated and unadulterated
food. They accept without protest whatever they are supplied with;

® |nadequate organisation of consumers. Consumer organisations have limited participation from the
general public and are usually concerned only with local problems. They hardly riseto the challenge
of tackling problems at the national level. This can be attributed to lack of organised consumer
activism; and

® Poor implementation of laws: Consumer protection laws are seldom implemented effectively. While
on the one hand, consumersthemselves, particularly intherural areas, are not aware of their rights
because of illiteracy and ignorance, on the other hand, the suppliers of goods and services try to
avoid indictment by consumer courts by taking advantage of loopholesin the laws.

Inview of these problems, the definition and objective of theright to redressal haveto be based onthe
notion of reaching justice to consumers.

In simpleterms, it includes the right to receive compensation for mis-representation of shoddy goods
or unsatisfactory services and to the availability of acceptable forms of legal aid or redress for small
claims, wherever necessary. If damage is done to a consumer, she has the right to get compensation
depending upon the degree of damage.

A consumer can generally be regarded as a prudent shopper. However, in a country like India, the
consumer isnot necessarily prudent because of her/hisilliteracy and ignorance. She/he becomesavictim
of the unleashing of pernicious advertisements and misrepresentations by suppliers.

To sum up, consumers have the right to be compensated for shoddy goods, unsatisfactory services, or
injuriesfrom defective and hazardous products. Obtaining redressisaproblem, particularly for poor and
illiterate consumers who lack accessto the regular legal system. Most consumer transactions are of such
anature that it would not be cost effective to refer these complaints to the regular court.

6.2.2 The UN Guidelines—Objectives

The UN General Assembly adopted the Guidelines for Consumer Protection on April 9, 1985 (General
Assembly Resolution 39/248). The Guidelines provide aframework for governments, particularly those of
developing countries, to usein el aborating and strengthening consumer protection policiesand legidation.

According to the UN Guidelines, the following are the objectives that enable consumers to obtain
redress.

® Governments should establish or maintain legal and administrative measuresto enable consumers
or, as appropriate, relevant organisations, to obtain redress through formal or informal procedures
that are expeditious, fair, inexpensive and accessible. I n particular, such procedures should takeinto
account the needs of low-income consumers,
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® Governments should encourage all enterprises to resolve consumer disputesin afair, expeditious
andinformal manner, and to establish voluntary mechanisms, including advisory servicesand informal
complaints procedures, which can provide assistance to consumers; and

® |nformation on the existing redressal mechanism and procedures and redress availed should be
made available to consumers.

6.2.3 Overview

Thus, theright to redressal isthe basis of all rightsthat have the ultimate aim of ensuring equal accessto
judticetoall. The UN Guiddinesalso urgegovernmentsto give specid attention to the needs of disadvantaged
consumers, in both rural and urban areas, including low-income consumers and those with low or non-
existent literacy levels.

The objective of implementing the right to redressal is that the State should guarantee, assure and
facilitate to every consumer the right to effective redressal against violation of Fundamental Rights and
other legal rights guaranteed by the Constitution or by any other law, and related to the protection of
consumers.

6.3 GOVERNMENT POLICY

In India, until the Consumer Protection Act (COPRA), 1986, was enacted, the consumers had to rely on
a number of diverse legislation, none of which provided an effective remedy against the violation of
consumers' rights.

COPRA was passed with the specific purpose of protecting consumers' rightsand providing asimple
guasi-judicial disputeresolution system for resolving complaints.

In this context, it isworth mentiﬁQing the view expressed by the former Prime Minister of India, P. V.
Narasimha Rao. Addressing the 10° " meeting of the Central Consumer Protection Council in 1991, Rao
said: “ A good law hasbeen passed and it islanguishing. If it isnot being implemented, one does not know
whereit is going wrong, due to whom it is going wrong. Government needs to know who isresponsible.

“If equal justiceisbeing doneto all the parties, thereisno need for usto politiciseit. Legislation needs
to beimplemented asit is meant for implementation. It is not there only to adorn the Statute Book. It will
be adisgrace for any legislature not to get Government’s own legislation implemented. Whether it isthe
Government or any agency, it should be our endeavour to see that the law which we pass expressed the
will of the peoplein the manner in which the Constitution wantsit to be implemented.”

6.3.1Setting up of COPRA

Therightsof consumersunder COPRA have been elaborated astheright to safety, theright toinformation,
the right to choice, the right to representation, the right to redressal and the right to consumer education.
These rights emanate from the consumers' right to redressal, which has been incorporated in COPRA
itself. Interestingly, the rights to basic needs and to a healthy environment are not incorporated under
COPRA, though they are specifically mentioned in the UN Guidelines.

The rationale of the Act is to take the system of redressal to peopl€e’s doorsteps. In other words,
COPRA envisages a supply-side approach to the issue of consumer protection (see Box 6.1).
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Box 6.1: Jurisdiction of COPRA

Court and Place

Monetary Jurisdiction
(Rs. Lakh)

Territory and
Jurisdiction

District Forum
(District headquarters)

State Commission

(State capital)

National Commission
New Delhi

0-5

5-20
and appeals against
District Forum orders

20 & above
and appeals against

Revenue district/city

State or Union Territory

The territory of India

State Commission orders

Note: Parentheses denote the place where the respective fora are located

Furthermore, COPRA envisages establishment of Consumer Protection Councils at the Centreand in
the States, whose main objectives are to promote and protect the rights of consumers. Some states have
already set up councils even at the district levels. These Councils are advisory bodies and meet twice/
thriceayear with ageneralised agenda. Most of these district councils are not functioning properly. They
are only on paper.

6.4 EXISTING SYSTEM

An aggrieved consumer has various external channels open to her/him to redress her/his grievances. In
India, internal redressal systemsin business organi sations, companiesand public utilitiesetc., for resolving
consumer disputesexpeditioudy and inexpensively, are either non-existent or ineffective. Hence, consumers
areleft with no alternative but to approach the redressal machinery provided by the legal/administrative
system. However, recently the Reserve Bank of India appointed a banking ombudsman to look into
consumer grievances (see Box 6.2).

The objectives and functions of the ombudsman scheme are as follows:
® Providefor mediated settlement of consumer disputes through an ombudsman body;

® Theconcerned trade/service/businesswould be mandated to follow the decision of the ombudsman
body; and

® The consumer would, however, be free to take recourse to legal redress, if she/he is unsatisfied
with the decision of the ombudsman.

6.4.1 Legal framework

The right to seek redressal is set out in the Preamble to the Constitution of India, wherein it has been
declared that the peoplewill strivefor justice, social, economic and political, and equality of opportunity.

According to Article 39A of the Consgtitution, the State shall secure that the operation of the legal
system promotesjustice on the basisof equal opportunity, and shall, in particular, providefreelegal aid, by
suitablelegislation or schemes or in any other way, to ensure that opportunitiesfor securing justice are not
denied to any citizen by reason of economic or other disabilities.
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Box 6.2: Appointment of a Banking Ombudsman

A banking ombudsman has been recently appointed by the Reserve Bank of India, for speedy
and inexpensive redressal of complaints by bank customers against deficiencies in banking services.

The banking ombudsman will deal with all complaints relating to a deficiency in banking service
such as:

® non-payment/inordinate delay in the payment or collection of cheques, drafts/bills etc.;
® non-acceptance, without sufficient cause, of small denomination notes;

® non-issuance of drafts;

® non-adherence to prescribed working hours by banking branches;

® failure of banks to honour guarantee/letter of credit commitments;

® claims in respect of unauthorised or fraudulent withdrawals from deposit accounts etc.

® complaints pertaining to the operations of any savings, current, or any other account maintained
with a bank;

® complaints from exporters in India, provided they pertain to the bank’s operations in India;

® complaints from non-resident Indians having accounts in India, in relation to their remittances
from abroad, deposits and other bank-related matters.

In respect of loans, only matters relating to delays in sanction beyond the prescribed time
schedule, and non-observance of directives on interest rates and any other directions of the Reserve
Bank in this regard will be considered.

The Consgtitution guarantees specific enforceable Fundamental Rights. It also assures non-justifiable
rightsin the form of Directive Principles of State Policy.

Due redressal against the State can be sought against infringements when:

® The State acts against the right of equality among men and women to obtain adequate means of
livelihood,

® Equal pay for equal work is denied to any man or woman;

® The health and strength of workers; men, women and children of tender age, is abused,;
® Children and youth are expl oited physically, mentally or morally; and

® Humane conditions of work and maternity relief are not made available by the State.

These rights are important for consumer protection, as without them a consumer cannot act
discriminatingly whilefulfilling her/his needs or demands.

Articles 32 and 226 of the Constitution confer aunique, unprecedented and extraordinary jurisdiction
on the Supreme Court to issue directions, orders or writs for the enforcement of fundamental rights.
Among the writs encompassed in Articles 32 and 226 the following are related to the right to redressal:

®* Mandamus
® Certiorari
® Prohibition

® Quo-warranto

6.4.2 Administrative/Judicial framework

According to the nature of the proceedings, courtsmay be classified asjudicial or quasi-judicial. Consumer
Disputes Redressal Forums, Sales-tax Tribunals, Service & Labour Tribunalsand Commissions appointed
under law arequasi-judicial courts. Civil and criminal courtsat thedistrict level, Metropolitan courts, High
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Courts and the Supreme Court arejudicial courts. The judicial set up according to the hierarchy isgiven
below in Box 6.3 in atreeform.

Box 6.3: Judicial Set Up in India
Suprerr|1e Court
High Courts
I

CiviI|Side Crimir|1al Side

District| Judge Sessio|n Judge
Civil Ludge Judicial |I\/Iagistrate
Mu|nsiff Judicial |I\/Iagistrate

(2nd Class)

Nyaya Panchayat Executive| Magistrate

6.5 IMPLEMENTATION

In India, consumers can seek redressal through judicial and quasi-judicial State organisations. The
consumers can also seek redressal through various codes of practice, i.e. theinformal redressal delivery
system.

Insmplewords, theinforma mechanismisonethat isbuilt-in within the businessto resolve consumers
grievances. However, ignorance on the part of consumers, procedural delays and lack of vigorous
implementation makeit (by and large) anon-functioning mechanism.

6.5.1 Redressal under Consumer Protection Act, 1986

The Consumer Protection Act (COPRA), 1986, isamilestonein the history of socio-economiclegislation
inIndia. Itisoneof themost progressive and comprehensive pieces of |egidation enacted for the protection
of consumerg// after an in-depth study of consumer protection laws and arrangementsin the UK, the US,
Australia and New Zealand.

6.5.1.1 COPRA—Salient features

The salient features of the Act are summed up as under:
* Appliestoal goodsand services unless specifically exempted by the Union Government;
® Coversall the sectors whether private, public or co-operative;

® Provisions of the Act are compensatory in nature. In other words, this Act gives consumers an
additional remedy besides those which may be available to her/him under the provisions of other
existing laws, and she/heisfreeto chose any remedy at her/his discretion;

® Enshrines the consumers' rights related to safety, information, choice, representation, redressal,
and consumer education; and
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Empowers consumers seeking discontinuance of certain unfair and restrictive trade practices, defects
or deficienciesin services, and stopping or withdrawal of hazardous goods from the market.

In 1993, following pressure from consumer organisations all over the country, Parliament amended
COPRA.. The salient features of the Consumer Protection (Amendment) Bill, 1993 are to:

Enlargethe scope of COPRA to enable consumersto file complaintsin respect of goodswhich will
be hazardousto life and safety when used, to file complaints against certain restrictive trade practices
adopted by traders;

Enable consumerswho are self-employed to file complaints before the redressal agencies, if goods
bought by them exclusively for earning their livelihood, suffer from any defect;

Add *services' relating to housing constructions within the purview of COPRA;
Enablefiling of classaction complaints on behalf of groups of consumers having the sameinterest;

Provide for the constitution of selection committees for the selection of non-judicial members of
various redressal agencies;

Increase the monetary jurisdictions of District Forum/State Commissions/ National Commission;

Confer additional powers on the redresssal agencies by way of awarding costs to the parties, for
ordering removal of defects or deficiency from the services, and for recall of goodslikely to endanger
the safety of the public;

Impose punishment on the complainant in cases of frivolous or vexatious complaints; and

Provide for amaximum period of oneyear for filing complaints.

6.5.1.2 Definition of a consumer

In COPRA, the word consumer has been defined separately for the purposes of goods and services.

For the purpose of goods, a consumer means a person belonging to the following categories:

Buyer—is one who buys any goods for a consideration which has been paid or promised or partly
paid and partly promised or under any system of deferred payment; and

User—includes any user of such goods other than the person who actualy buys the goods, and
such use is made with the approval of the purchaser.

For the purpose of services, a consumer means a person belonging to the following categories:

Hirer—is one who hiresthe service or servicesfor a consideration which has been paid and partly
promised or under any system of deferred payment; and

Beneficiary--includes any beneficiary of such service other than the one who actualy hires the
service for a consideration, and such services are availed with the approval of such person.

6.5.1.3 Other definitions
Thefollowing definitionsare envisaged in COPRA, 1986:

Goods—means goods as defined in the Sale of Goods Act, 1930 (3 of 1930);

Service—means service of any description which is made availableto potential usersand includes
the provision of facilities in connection with banking, financing, insurance, transport, processing,
supply of electrical or other energy, boarding or lodging or both, house construction, entertainment,
amusement or the purveying of newsor other information, but does not include the rendering of any
service free of charge or under a contract of personal service;
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Restrictive Trade Practice—means any trade practice which requires a consumer to buy, hire or
avail any goods or, as the case may be, services, as a condition precedent for buying, hiring or
availing of any other goods or services;

Unfair Trade Practice—means a trade practice which, for the purpose of promoting the sale, use
or supply of any goods or for the provision of any service, adopts any unfair method or unfair or
deceptive practice;

Defect—means any fault, imperfection, or shortcoming in the quality, quantity, potency, purity or
standard which isrequired to be maintained by or under any law, for thetimebeinginforceor asis
claimed by the trader in any manner whatsoever in relation to any goods; and

Deficiency—means any fault, imperfection or inadequacy in the quality, nature and manner of
performance which is required to be maintained by or under any law in force at that time, or has
been undertaken to be performed by a person in pursuance of acontract or otherwisein relation to
any service.

6.5.1.4 Who can file a complaint?

The following categories of persons may file acomplaint under COPRA:

Consumer—A consumer or group of consumers;

Organisation—Any voluntary consumer organisation, registered under the Societies Registration
Act, 1860, or the Companies Act, 1956, or under any other law in force. Furthermore, in recent
years anumber of laws relating to protection of consumers have been amended to confer standing
on voluntary consumer associations. In 1986, the Prevention of Food Adulteration Act, 1940, the
Drugs & Cosmetics Act, 1940, the Standards of Weights & Measures Act, 1956, the Essential
Commodities Act, 1955, and the MRTP Act, 1969, were amended to provide locus standi to
registered consumer associations; and

Government—The Union Government, the State Governments or Union Territory Administrations.

6.5.1.5 What constitutes a complaint?

Under COPRA a complaint means any allegation in writing made by a complainant in regard to one or
more of thefollowing:

L oss—that she/he has suffered loss or damage as a result of any unfair trade practice adopted by
a trader;

Defect—that the goods mentioned in the complaint suffer from one or more defects;
Deficiency—the services mentioned in the complaint suffer from deficiency in any respect; and

Overcharging—that a trader has charged for the goods mentioned in the complaint, a price in
excess of the price

+ fixed by or under any law for the time being in force, or

+ displayed on goods, or

+ displayed on any packet containing such goods.

6.5.1.6 COPRA—Three-tier mechanism

To provide simple, speedy and inexpensive redressal of consumer grievances, COPRA envisagesathree-
tier quasi-judicial machinery at the National, State and District levels (see d'so Box 6.1):
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® A Nationa Consumer Disputes Redressal Mechanism (known as the “National Commission™) at
the National level;

® State Consumer Disputes Redressal Mechanism (known as “ State Commission”) at the State
level; and

® Digtrict Consumer Disputes Redressal Mechanism (known as “ District Consumer Forum”) at the
District level.

These quasi-judicial bodies are required to dispose of complaints within a prescribed time frame.
District Forums have original jurisdiction, but State and National Commissions have been vested with
original, appdlateand revisional jurisdictions. Inrespect of complaintsfiledinorigina jurisdiction, thefinal
order isto be passed within 90 days of the receipt of the copy by the opposite party. Such isthe caseif the
goods forming the subject matter of the complaint are not to be sent to alaboratory for testing, If goods
areto be sent to alaboratory for testing, a maximum of 150 days are allowed to give the decision.

It would beinteresting to study the above aspects across the country by taking areasonable sampl e of
cases. This study may also deal with the constraints and difficulties these fora face in delivering their
duties.

6.5.1.7 How to file a complaint?
Procedures for filing complaints and seeking redressal are smple and speedy. They are asfollows:

* Nofee—nofeeisrequired for filing acomplaint before the District Forum, the State Commission
or the National Commission;

® | odging—the complainant or her/his authorised agent can present the complaint, duly signed, in
person or can send it by post to the appropriate Forum/Commission; and

® Particulars—acomplaint should contain the following information:
+ the name, description and address of the complainant,
+ the name, description and address of the opposite party or parties, asthe case may be, asfar as
they can be ascertained,
+ thefactsreating to the complaint and when and where it arose,
+ documents, if any, in support of the allegations contained in the complaint, and
+ therelief sought.

A model form of complaint is provided in Annexure-6.1.

6.5.1.8 Procedure for filing appeal/revision

The procedures to be followed when a consumer files an appeal or a revision against the order of the
District Forum, State Commission, and/or National Commission, are the same as that of the original
complaint, except that in such cases the application must be accompanied by the orders of the District
Forum or the State Commission as the case may be, and the grounds for filing the appeal/revision should
be specified. Thereisno feefor filing an appeal/revision.

Thefollowing are the exact proceduresfor filing an appeal/revision:

® Apped—an appea against thedecision of aDistrict Forum can befiled beforethe State Commission
within a period of 30 days. An appeal against the decision of a State Commission can be filed
before the National Commission within 30 days. An appeal against an order of the National
Commission can be filed before the Supreme Court within a period of 30 days; and

® Revision—The State Commissions and the National Commission, apart from original jurisdiction,
enjoy appellate and revisional jurisdictionsand may call for records and pass appropriate ordersin
any consumer dispute which is pending before or has been decided by the District Forum/State
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Commission as the case may be, where the Forum or the Commission has exceeded jurisdictions
illegally or has failed to exercise their jurisdiction. In case of any procedural defect in the lower
consumer court, the higher consumer court can invokeitsrevisional jurisdiction to set the proceeding
on theright track.

6.5.1.9 Relief award

The relief measures that can be awarded to the aggrieved consumers by the redressal machinery have
been enumerated under Section 14 of COPRA. Depending on the facts and circumstances of the case
before the Forum/Commission and the nature of relief sought by the consumer, the Forum/Commission
could direct the opposite party to do one or more of thefollowing:

®* Remove—removal of defects from the goods and of deficiency in the service;
® Replace—replacement of the goods;

® Refund—refund of the price paid;

® Redress—award compensation for the loss or injury suffered;

*  Withdraw/Ban—withdraw and/or ban marketing of hazardous goods; and

® Costs—payment of adequate costs to the consumer.

A synopsis of case studiesinvolving COPRA is provided in Annexure-6.2.

6.5.2 Redressal under the MRTP Act, 1969

The Monopolies & Restrictive Trade Practices (MRTP) Act, 1969, entitles any aggrieved consumer to
seek redressal against unfair and restrictive trade practices by filing a complaint before the MRTP
Commission. The Commissionisaquasi-judicia body enjoying al the powersof aCivil Court whiletrying
asuit.

It can issueinterim ordersin the form of astay, an injunction and al so stop such practices even before
thefinal disposition of the complaints.

It can also award compensation to the sufferers of unfair and/or restrictive trade practicesindulged in
by the trader/manufacturer. A voluntary consumer association may also file the complaint before the
Commission on behalf of consumers or for espousing the cause of public interest.

The high powered committee on Competition Policy & Law, constituted by the Government of India,
has recently presented its report. The committee has recommended transfer of all provisions against
unfair trade practices from the MRTP to the Consumer Protection Act.

For a detailed discussion on the mechanism of the MRTP Commission, see Chapter 111—Right to
Choice.

6.5.3 Redressal through tribunals

The transformation of a laissez-faire state into a welfare state led to the establishment of tribunals for
adjudication of disputes between public enterprises and individuals. The unprecedented expansion of
government functions generated numerous occasions of conflict in respect of limitations such astechnical
procedures and costs.

Thetribunals, having characteristic features of democracy, were established under a statute with the
objectiveof providing cheap, accessible, simple and flexibleremediesto theindividuals. Its members have
greater insight due to regular handling of related matters.
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Thestatute congtituting atribunal containsdetail sabout itsjurisdiction, functioning, procedures, awarding
relief etc. The decisions are in the form of an award or order, which is binding on the partiesin dispute.

Thejurisdiction of acivil court isbarred in respect of matters over which thetribunal hasjurisdiction.
However, the power of judicial review is vested with the High Courts and the Supreme Court.

Thetribunalsrelating to public utilitiesin Indiaare the Railway Rates Tribunal under Section 39 of the
Indian RailwaysAct, 1989, Railway Claims Tribunal, Telephone Tribunals etc. For example, aconsumer
can make acomplaint beforethe Railway Rates Tribunal in the matter of discriminatory and/or unreasonable
charging of rates.

6.5.4 Redressal through arbitration

Recognition of arbitration asamode of resolution of disputesisingrained in thejustice delivery system of
India, and thus forms a part of the psyche of its people. In the past, there was a popular practice of
referring disputes and conflictsto agroup of respected and wise persons of thevillage, called the Panchs
(or Panchayat asit is collectively called), who functioned as arbitrators and who used to settle disputes
without biastowardsany party. The system wasinformal, cheap, expeditious and binding upon the parties
inthedispute.

Following in its footsteps, the Indian Arbitration Act, 1940, was passed. Its objective was to refer
matters of dispute, both present and future, to arbitration without the intervention of courtsof law, ensuring
speedy justice to some extent.

The standard form of contracts offered by public utilities generally contain a stipulation of referring
eventual disputes between the parties to arbitration. Some merchant associations provide for in-house
arbitration facilities amongst its members and their customers.

For example, purchase hills generally refer the purchasers for the mode of payment or the recovery
thereof to the sole arbitrator whose decisionisfinal and binding on the partiesin the dispute. The Indian
Stock Exchanges provide for in-house arbitration for resolution of disputes among members and others.

Disputes redressal through arbitration, however, became unpopular due to cumbersome procedures,
legal technicalities, challenging of awards granted by arbitratorswithout any exception, and various other
lacunae in the Indian Arbitration Act, 1940.

Inview of this sorry state of affairs, the Parliament has repealed the Indian Arbitration Act, 1940 and
enacted anew legidation—the Arbitration & Conciliation Act, 1996.

The rationale was to make redressal of disputes less costly and more effective with the objective of
encouraging the “ Alternative Disputes Resol ution Procedure” . Such aprocedureis based on negotiation,
conciliation, mediation, arbitration and an array of hybrid procedures, and it offersarbitration, mini-trials,
mediated arbitration and neutral evaluation. Apart from the Indian Arbitration Act, 1940, the ‘New Act’
also takesinto account the following Acts:

® TheArbitration (Protocol and Convention) Act, 1937, and
® The Foreign Awards (Recognition & Enforcement) Act, 1961.

6.5.4.1 Objectives
The objectives of the ‘New Act’ are to:

® Comprehensively cover international commercial arbitration and conciliation as also domestic
arbitration and conciliation;

® Provide an arbitral procedure, which is fair, efficient and capable of meeting the needs of the
specific arbitration;
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® Providethat the arbitral tribunal givesreasonsfor its arbitral awards;
® Ensurethat thearbitral tribunal remainswithin thelimitsof itsjurisdiction;
® Minimisethe supervisory role of courtsin the arbitral process;

® Permit an arbitral tribunal to use mediation, conciliation or other procedures during the arbitral
proceedings to encourage settlement of disputes;

® Providethat every final arbitral award is enforced in the same manner asif it were a decree of the
court;

® Providethat asettlement or agreement reached by the partiesasaresult of conciliation proceedings,
will have the same status and effect as an arbitral award on agreed terms on the substance of the
disputes rendered by an arbitral tribunal; and

® Provide that, for purposes of enforcement of foreign awards, every arbitral award made in the
country, to which one of the two international conventionsrelating to foreign arbitral awards (the
Geneva Convention and the New York Convention, to both of which Indiaisaparty), applies, will
be treated as a foreign award.

6.5.5 Redressal through business codes of ethics

A number of associations have set up their own codes of ethics and business practices for redressal of
consumer grievances. A few examples of such types of redressal methods are:
® Redressfrom professional groups—
+ sdlf-regulation versuslegal control (e.g. Indian Medical Association and Consumer Protection
Act), and
+ sdf-regulationisnot equal to statutory regulations, but has an ethical element enshrinediniit.

® Council for Fair Business Practices (CFBP), established in 1996), tries to promote the following
practices among business:

to charge only fair/reasonable prices,

to take steps to ensure that agents/deal ers do not charge prices higher than those fixed,

not to hoard at times of scarcity,

not to trade in spurious goods,

not to adulterate goods,

to invoice goods exported/imported at correct prices,

not to publish midleading advertisements,

to maintain accuracy in the weights and measures of goods offered for sale, and

not to deal knowingly in smuggled goods;

® Advertising Standards Council of India(established in 1985)—
+ adopted the code of self-regulation, and
+ established the Consumer Complaint Council;

* 6 6 6 6 6 o 0 o

® Associated Chambers of Commerce and Industry (similar to CFPB)—
+ worked on “Norms of Business Ethics’;

e Confederation of Indian Industry—
+ formulated “ Consumer Code”; and

» Confederation of Indian Food Trade and Industry has devel oped—
+ the"Code of Ethics’ for food trade industry.

Their ostensible object isto safeguard consumer interestsin aninstitutional manner and thereby helpto
elevate the public image of business.
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One can request them to report periodically about redressal of important complaints and services
provided to consumers, and also watch whether they work honestly and fairly in the interests of the
complainants.

6.6 DRAWBACKS OF THE SYSTEM

Parliament, by promulgating the Consumer Protection Act, 1986, has given the nation such a beneficial
piece of legislation which has no parallel elsewhere. However, it isamatter of deep regret that most state
governments do not evince enough enthusiasm and attention in promptly implementing the provisions of
the Act by carrying out their mandatory obligation of establishing District Foraand State Commissionsin
every State.

Fortunately, the Supreme Court, reacting on aPublic Interest Writ Petition filed by “ Common Cause”,
New Delhi, intervened and issued pre-emptory orders. The Court directed all State Governments which
had not established State Commissions and District Fora in their States to comply with their statutory
obligationswithinthetimelimit specified inthe order.

Asaresult, al the states and Union Territories have set up State Commissions and most of the states
have established District foraaswell. The consumers are thus able to seek redressal of their grievances.
As on March 1999, there were 32 State Commissions, one each in a State/UT, and 545 District Fora
functioning in the country to deal with consumer grievances.

6.6.1 I neffective implementation

As amatter of fact, the Indian system of justice is plagued by its omnipresence in every nook, whether
relevant or not. This over-presence makes the system of delivering justice unnecessarily slow (see Box
6.4). As on December 1999, about 231,050 cases are pending in the District for a, and 66,404 cases are
pending in the State Commissions. At the National Consumer Disputes Redressal Commission, 8,337
cases are pending against the 18,309 number of cases that have been filed since its inception.

In general, the problems in the dispute redressal machinery are:

® Duetotheincreasing number of complaints, the complaintsaretaking, on an average, about ayear
for the decision, against the norm of 90 days (where no analysis/testing isrequired). Thisislikely to
take even longer in the near future. Thisdelay appliesequally to all three levels; and

® The State/National Commission ask the complainant and the opposite party to file affidavits for
whatever they have already stated in their complaints, as aso the opposite party’s version and
rejoinders, thus further delaying the decision on the complaint.

A study was conducted by the Indian Institute of Public Administration to evaluate the effectiveness
of the implementation of COPRA. The results of the study revealed the following points about why
consumers are not interested in filing complaints before the redressal forum:

® | ack of awareness of the Act and its provisions. Lack of awareness of the District Forum and its
functioning;

® Distance of the Forum’slocation from the complainant’s residence;
® Procedures of the forum are technical and time consuming; and

® Absence of proper guidance and assistance from voluntary associationsand fear of exploitation by
advocates.
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Box 6.4: Reaching Justice or Delaying Justice!

There are an estimated 20mn cases pending in the law courts all over the country;
97,170 in the Supreme Court alone. With such a backlog, it is not surprising that judicial
redressal takes so much time.

Project LARGE, New Delhi, did a detailed survey and came out with astounding findings.
Look at the issues considered by the Supreme Court:

® in 1959, it was examining whether charcoal was coal;

® in 1962, the Supreme Court was engaged with the question whether “resident in India”
and “resident of India” were synonymous; and

® in 1985, it got busy with the question whether coconut was a vegetable. In this instance,
the problem was caused by the irrational tax structure.

Furthermore, it is important to get the power-tentacles of the Government out of the
courts. In the course of a sample survey in Bangalore, the National Law School discovered
that in the area of income tax cases, 60 percent of the times, the Government was a litigant.

6.6.2 Systemic failure

During the past decade, a number of consumers throughout the country have benefited because of the
orders passed by the District Fora, the State Commissions and the National Commission. However, there
have been times when the orders passed by the different authorities under COPRA have either not been
enforced, or partially enforced, or the accused have managed to evade the execution of such orders.

A case study will show how it is the systemic failure of the Act itself that prevents consumers from
getting speedy and fair justice.

Recently awrit petition came up before the Delhi High Court involving Ravikant and others versus
National Consumer Disputes Redressal Commission and others. The petitioners were directors of two
companies, namely, Instant Growth Funds Private Limited and IGF Leasing Private Limited. These
companies had raised deposits from the public and had defaulted in refunding the same to some of the
depositors.

The aggrieved depositors filed complaints before the State Commission under COPRA. The State
Commission directed the companiesto refund the depositswithin aperiod of three months. The companies,
however, failed to honour the order passed by the State Commission.

TheHigh Court considered the relevant provisions of COPRA inthelight of the contention of therival
parties.

The counsel for the petitioners contended before the High Court that the penal provision under COPRA
was not applicable to the company. The reason was that neither Section 27 nor Section 2(m) of COPRA,
which defines‘ person’, includestheword ‘company’. The High Court took recourse to the definition of
theword ‘ person’ givenin Section 3(42) of the General ClausesAct, 1897, whichisaninclusive definition.

Therefore, the aggrieved consumers were harassed because there was a flaw in the text itself.
Furthermore, such evasion of the orders of the consumer courts are taking place despite the existence of
Section 25 of COPRA. This section clearly states that every order passed has to be enforced by the
respective authoritiesin the same manner asif it were adecree or order made by acourt in asuit pending
beforeit. In other words, an order passed by any authority under COPRA has the same force as a decree
passed by acivil court.
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6.7 HOW TO IMPROVE?

Under Section 2(1)(d) of COPRA, the definition of ‘consumer’ islimited and restricted in its scope and
ambit. It definestheterm with referenceto the consideration in which the outmoded concept of hiring and
payment was used. Such an outdated methodol ogy of defining consumers has robbed many consumers of
the benefits of COPRA.

In asocia welfare state like India, the Government is the biggest provider of servicesto the people,
without charging any specific price for this purpose. The poor and the under privileged sections are
especially dependent on the goods and services offered by various Government Departments/Undertak-
ings, e.g. supply of drinking water by municipal bodies through roadside taps. Here, the rationale is to
supply benefits free of cost or at affordable prices.

In such asituation, the Government should not be licensed to cause injury or lossto the consumer, as
it isincorrect to say that thereisno quid pro quo, since the funds mobilised by the State to provide these
services are paid, directly or indirectly, by the people in the form of taxes, duties, fees etc.

The exemption of these services, on the grounds of want of consideration, would result in defeating the
purpose of the right to redressal under COPRA.. Hence, the definition of the word ‘ consumer’ should be
inclusive to encompass al such services so as to make equal accessto justice aliving redlity.

6.7.1 Relief

Section 14 of COPRA envisagesthe different kinds of relief that can be awarded by the Forum/ Commis-
sion to aggrieved consumers. However, such relief can be granted only after the proceedings are com-
pleted in accordance with the provisions of thisAct.

COPRA does not empower a Consumer Forum/Commission to issue interim ordersin the form of a
stay, injunction and direction in the interests of justice and fair play. Therefore, the need isfor incorpora-
tion of a provision empowering a Consumer Forum/Commission to issue interim relief in the form of a
stay, injunction and direction to make the right to redressal more effective and meaningful.

The reason is that the absence of the same denies issuance of cease and desist orders, pending final
disposal of any complaint, even after being convinced about the substantial nature of alegations. The
sanctioning of such interim relief isan inherent power vested in a court dispensing justice, and denia of
such powers to consumer fora would render the fora redundant and incompl ete.

Such redundancy would emasculate the forainit’s efforts at discontinuing unfair and restrictive trade
practices and preventing the sale of hazardous goods in the market. Incidentally, COPRA does not pro-
vide adefinition of ‘ hazardous goods'.

However, the Consumer Forum/Commission is empowered, under Section 14(d) of COPRA, to find
“fault’ or ‘ culpability’ of the manufacturer/producer if it’'s product/service causes suffering, lossor injury.
Hence, this provision is the sine qua non of having put the onus of proof upon the consumer claiming
compensation.

Theloopholeisthat consumers cannot claim any compensation, in spite of having suffered someloss
or damage due to defects in goods purchased by them, if the manufacturer is not negligent. Even if
negligence is proved, the manufacturer could escape from being held liable to compensate under the
facade of various exemption and immunity clausesin the contract.

Furthermore, by virtue of the manufacturers entrenched position, their liability does not arise for
hidden defects unknown to them under the traditional doctrine of negligence. The theory of negligence
hastherefore, proved detrimental to consumers, and discouraged them from enforcing theright to redressal
even in genuine cases.
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Therefore, thistheory hasto be replaced by atheory that puts the onus of responsibility on producers.
Thetheory of product liability isareplacement of the doctrine of negligence on the part of manufacturers,
and has been adopted by most developed countries (see Section 6.7.4).

6.7.2 Speedy redressal

The Law Commission of India has done at |east eighteen reports that directly or indirectly deal with
the improvement of the justice delivery system. The problem isthat very few of these recommendations
have been implemented. The recommendations havethree different strands: improvetheingtitution, upgrade
the quality of personnel and simplify the procedures.

The following points are to be addressed for speedy redressal:

There is a systemic flaw in the consumer courts. The idea of the court is to approach dispute
resolution in acommonsensical manner. That iswhy the President of the court isajudicia person
and the other two members are non-judicial persons. To make them more accountable, COPRA
(and the consumer courts), heed systemic changes;

There are several sections in COPRA. However, in practice, Section 27 has been widely used
(despite gaping holesinit), and thereisunder utilisation of Section 25. Thishasto berectifiedtodo
away with the fear of Section 27;

Consumer courts normally impose asmall penalty against government departments. Asaresult of
this, consumers have to go to the higher court to get proper redress, thus delaying the process of
redressal. Therefore, proper compensation should be awarded earlier (at the first point); and

The approach of the governmentsisto treat consumer courts as a liability. In some casesthere is
an unholy nexus between the presiding judge and the party to the dispute. Therefore, both non-
judicial members as well as consumer organisations have to be trained properly for delivery of
speedy and just redressal.

In order to fulfil these objectives for speedy redressal, the following organisational and institutional
measures need to be adopted:

Theredressal machinery at all levels must work on awholetimebasis. If necessary, the Union and
State Governments should appoint only such personswho agreeto work as Presidentsand Members
onafull timebasis;

Therole of lawyers should be restricted in the following manner—

= they shall not ordinarily be permitted to be engaged. The opposite party may be permitted to
engage alawyer only if the complainant has engaged alawyer, and then too with the permission
of the District Forum/State Commission/National Commission; and

= if the District Forum/State Commission/National Commission findsit necessary that the legal
complexities of the case require the presence of alawyer, the reasons should be recorded in
writing;

Adequate infrastructure should be provided to the District Forum/State Commission/ National

Commission;

The Union and State Government rules need to be enlarged to say that the other party’s version,
complaint rejoinder or memo of appeal should be duly supported by affidavits, failing which the
concerned document should be ignored. This should be mentioned in the notice; and

The Union Government’srulesare silent on the number of adjournmentsthe National Commission
may give in a particular case, whilst there is already a provision in the State Governments' rules
that ordinarily, not more than one adjournment shall be given. The Union Government’srulesshould
be amended to include asimilar provision.
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6.7.3 Legislative and administrative measures

In view of the difficulties/drawbacks mentioned above, and to fulfil the measures as envisaged (along
with the objectives), the following legid ative aswell as administrative measures need to be taken:

Governments to set up expeditious, fair, inexpensive and accessible avenues for redress—

Legidative

» Exclusive forum for consumer disputes under a comprehensive legislation, rather than small
claimscourts;

= Legidationfor alternative disputeredressal or binding arbitration; and

» Co-regulation with mandatory participation of publicinterest groups.

Administrative

=  Encourage businessto appoint ombudsmen to avoid costly and time consuming litigation; and

= Moreimportantly, information dissemination about these measures; and

= Companiesto resolvedisputesin afair, expeditiousand informa manner, and to set up voluntary
mechanisms such as advisory services and informal complaint procedures for consumers;

= Businessto establish consumer cellsunder their Chief Executivesand Chambersto pursuethe
adoption of voluntary codes, consumer complaint cellsand voluntary arbitration mechanisms.

6.7.4 Product Liability Law
The establishment of aproduct liability law would serve the following purposes:

Save consumersfromill effects, and take faultsin the product into account, and not the negligence
of the manufacturer;

Atthe sametime, such an Act/Law relieves consumersfrom the obligation of establishing negligence;

Under the circumstances, the court shall always presume existence of negligence, thusdiscouraging
the manufacturer in disproving the same; and

Provides incentives for manufacturers to introduce more and better safety measures.

6.7.4 In short...
In short, with respect to consumers' right to redressal, consumer laws should take into account:

Prescribing procedures to ensure that consumers know their rights and how to enforce them,
particularly inrelation to disadvantaged consumers,

Ensuring that consumers are alowed to play an equal rolein the resolution of their disputes;

Providing consumerswith aright to compensation if they areinjured asaresult of unsafe goods or
faulty services; and

Establishing procedures to monitor the number of complaints and grievances, and to report the
results back to the consumer.

6.8 CONCLUSIONS

Analysis of the consumers’ right to redressal clearly shows why thisright is essential for the dignified
living of human beingswithin civil society. Without thisright, therewill not be an effective“ Rule of Law”
in society. Such asituation will certainly lead to anarchy within the system, and ultimately the destruction
of the social structure.

In India, consumers’ right to redressal is duly recognised through various Acts. However, when it
comes to implementation, the performanceis poor.
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Onereason could betheineffectivenessof thejudiciary itself. Thisineffectiveness, inturn, isbecause
of theinterference of thelegidatureinto judicial activity—and in the general atmosphere of crime, bribery

etc.

However, it would be a mistake to take a reactive stance on the basis of this gloom. Civil society not
only hasthe right to demand, but also has the responsibility to advocate for steady supply, devoid of any
structural rigidity. Hereliestherole and responsibility of consumer organisations. Their roleissummed up
inthefollowing manner:

Reaching up to different forafor facilitating redressal, and advocating for a supply-side push;

Inducing the government, through advocacy, to adopt a holistic aswell as simple law for dispute
redressal;

Increasing co-ordination between different organisations for effective demand pull; and

Reaching down to civil society at large and making people aware of their rightsand responsibilities
i.e. demand push.

This chapter isresearched and written with inputs from Mr. Ch. Diwakar Babu, Secretary, Consumer Guidance Society,
Vijayawada.

160 / State of the Indian Consumer BT ¥ curs



Annexure-6.1
Form of Complaint under Consumer Protection Act, 1986

To

The President

National Commission/State Commission/District Forum
(Place....)

1. Name & address of the complainant

2. Name & address of the opposite party against
whom complaintisbeing filed

3. Vaue& full description of the goods or
services complained about

4. Synopsisof complaint

5. Supporting documentslikeinvoice, cash memo,
correspondence, statements or affidavit in case
of no document

6. Witnessor evidencein support of the complaint

Signature of complainant
or authorised agent & date

Number of copies

While the National Commission insists on at least five copies as they may be required considering the
number of opposite parties, other Foraor Commissions may settle for less.
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Annexure-6.2
A Synopsis of Case Studies Involving Redressal

Overcharging and criminal prosecution

Journalist Sanjay Sinha of Patnafiled acomplaint of overcharging in parking fees at the Patna Railway
Station against the contractor, the Divisional Railway Manager and the Superintendent of Police,
Government Railway Police, Patna. The matter was set right. The contractor lost his license and also
faced criminal prosecution.

Injury and redress

Anand Prasad Sinha of Patnafiled acomplaint in the Bihar State Commission against the General Manager,
Eastern Railway, Calcutta, and the Deputy Railway Manager, Danapur, for the non-functioning of fans
and shuttersinthe 1™ class coupe he and hiswifetravelled in, and injury to hiswife dueto exposed nails.
The Sinhas were awarded a compensation of Rs 20,000 and directions were given to the Railways to
keep the coachesin good repair. The National Commission reduced the award to Rs 3,000 individually.

Refund of difference

The Patna District Forum ordered the Railways to refund to S.1.Vishnoi of Patna, the differencesip fare
chargesfor thefailureof theair conditioningin atrain hetravelled in, and to chargeonly ordinary 1™ class
fare.

Replacement

Crompton Greaves Limited., Mumbai, replaced the defective regulator of Abhay Prakash Sahay just on
receipt of a notice from the Patna District Forum, as the guarantee period of the fan had not expired.

Guarantee extended as redress

Inacaseinvolving the replacement of the entirekit of adefective colour TV within the guarantee period,
the Udaipur District Forum ordered the dedler to extend the usual one-year guarantee from the date of
replacement, and to also give an extra three month’s guarantee as compensation for harassment to the
consumer.
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-
Right to Representation

7.1 INTRODUCTION
7.1.1 Peoples voice

The UN Guidelines for Consumer Protection, 1985, provide a framework for strengthening national
consumer protection policies and embrace the principles of various consumer rights. The right to
representation is one of the important aspects that provide opportunities for consumer bodies to present
their views on the decision-making processes and policy matters affecting consumersat large. Insimple
terms, this right is also defined as the right to be heard.

There isagrowing recognition of the need to involve civil society in matters of social and economic
development. Thisrecognition ssemsfrom thefailure of the so-called “trickledown” hypothesisto ameliorate
peoples’ woes in the era of protectionism during the post-war years. Therefore, today, the idea is to
involve peoplein the process of socio-economic devel opment with the objective of growth with equity.

The macro objective of the right to representation is essential to ensure that public interest isin the
forefront of policy making. The micro objectiveisthat aconsumer’sgrouse or viewpoint isheard and the
problem or problems are solved directly or through systemic changes.

7.2 DEFINITION AND OBJECTIVES

Theright to representation meansthe right to advocate consumers’ interestswith aview to receiving full
and sympathetic consideration in the formulation and execution of public policies.

Inthisrespect, consumer groups havetheright to represent theinterests of consumersintheformulation
and execution of Government policies affecting them. The UN Guidelinesaim to encourage the growth of
the consumer movement as a positive force and recognise the fact that such groups should be allowed to
participate in policy making that concerns the interests of consumers'. As a result of the Consumer
Protection Act of 1986, the consumer movement in India has begun to play an activerolein highlighting
consumer problems and advocating positive changes, thus catalysing policy responses.

Thisright includes the right to represent views pertaining to consumer welfare in the government and
in other policy making bodies. This aso provides the right to know the manner in which goods and
services are produced, distributed and sold. Theright to representation is not only aright per se but also
aresponsibility on the part of civil society to put forward consumers’ views on appropriate platforms.
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7.2.1 The UN Guidelines—Objectives
The Guidelines define the objectives of the right to representation as:

* Effortsto be made by governmentsto facilitate the devel opment of independent consumer groups;
and

® Existence of opportunities for consumer groups to present their views in the decision-making
processes affecting consumers.

7.3 GOVERNMENT POLICY

Consumer organisations and the government have realised the potential of theright to representation asa
base for ‘good governance'. Increasingly, the people in government are convinced that interaction and
participation of consumer bodies can make qualitative changesin various decisions aff ecting consumers,
especially those affecting the disadvantaged consumers like women, the poor and theiilliterate.

In thisrespect it is worth mentioning the view expressed by former Union Minister for Food & Civil
Supplies, Sukhram. Addressing the third meeting of the Central Consumer Protection Council in 1988, he
said: “The programme of consumer protection can be purposeful and effective only when there is a
popular consumer movement in the country, right down to grass root levels. Moreover, consumers have
not only to be aware of their rights but have to be equally conscious of their duties. We are, therefore,
keenfor the devel opment of aresponsible and responsive, broad-based and eff ective consumer movement
inthe country with peoples’ participation.”

A more pointed view came from another former Union Minister for Food & Civil Supplies, A K
Anthony. In 1993, addressing the National Convention on Consumer Protection, he said: “ There is the
guestion of how best we can use the Consumer Welfare Fund. My personal view isthat it should be used
in promoting abroad-based consumer movement in the country. The consumer groups have so far confined
their activities, by and large, to the urban segment of the society. They have ahuge task before them. We
are pinning our hopes on them that they will, in a concerted manner, expand their activities to the rural
areas.”

In order to bring about necessary changes in governance, Mr. | K Guijral, the then Prime Minister of
India, initiated amassive exercise by the Personnel and Administrative Department in 1996-97. Asapart
of this exercise, in May 1997, the Conference of Chief Ministers came up with a set of operative
recommendations for responsive administration and accountability of the Government. The following
objectives of Government (both Union and States) policiesin this respect were enunciated:

® Redefinition of the role of the government: The crisisin administration calls for a redefinition of
the role of the Government, its functions and itsreal focus to serve the public effectively as much
asto ensure efficient and cost-effective administration. Accountability, transparency and cleansing
of public servicesareall inter-connected issuesfor ensuring aclean and responsive administration.
It is necessary to cover the efforts of various public agencies for the delivery of basic servicesin
rural and urban areasand for singlelevel dealingswith the public. Thiscallsfor stepsto re-organise
work procedures, for delegation down the line and an effective management information system
accessible to al. Simultaneous steps to address the right-sizing of the public services, value for
money on public expenditure, restoring effective audit, monitoring and eval uation and agood financia
management system etc. are needed,;

® Transparency and openness: It is necessary to introduce greater transparency and openness in
thefunctioning of the government and other public bodies. Thiswould cover, for example, movement
towardsaRight to Information Act, transparent and well-publicised proceduresfor approval by the
general public and entrepreneurs, for various statutes and regulations etc. The aim should be to
move towards a citizen centred administration;
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® Accessto information: The citizensin rural and urban areas should be provided with widespread
and easy access, through themedia, postersand variousformsof neighbourhood level communications,
toall information rel ating to government operations, and reverse the over emphasis on secrecy etc.
should be reversed;

® Citizens charters: Accountability should be interpreted in a larger sense in relation to public
satisfaction and responsive delivery of services. The Government may consider theintroduction of
Citizens' Chartersfor as many service ingtitutions as possible, by way of citizens' entitlement to
public services; the collaboration of consumer organisations and citizen groups; wide publicity to
standards of performance, quality, timeliness, costs etc. for public services, and the provision for
periodic and independent scrutiny of performance of the agencies against set standards;

® Grievanceredressal: Immediate measuresare needed for strengthening the machinery of grievance
redressal at all levels, with increased thrust on the needs of disadvantaged and vulnerabl e sections.
Attention must be given to systemic reforms, gender sensitive approach at al levels, and well
understood systems of filing complaintsrelating to poor services and malfeasance of the delinquent,
while devising ways to filter frivolous complaints. The good examples of redressal in different
states should be widely publicised and scaled up along with due recognition of innovation and
citizen-friendly attitudes;

® People’s participation: Encourage participation of citizens and of representative groupsin local
decision-making, and intheimplementation of schemes affecting their livelihood and quality of life.
The media has an important role to play in thisregard; and

® Legal reforms to promote access to justice: Urgent steps should be taken for lega reforms, for
the access of citizensto quick and cheap justice, whileinitiating stepsfor anendment and simplification
of the concerned laws. Also, obsolete legidation should be replaced with simple and speedy
procedures. Those laws that militate against the interests of the poor need to be quickly amended.

74 IMPLEMENTATION

The Government does not have any concrete or particular policy to implement the objectives of the right
to representation. However, there are certain ways and methods through which individualsaswell ascivil
society organisations can reach their views to the government. Such mechanisms include petitions to
different parliamentary committees and sub-committees.

At the same time, consumers and consumer organisations can have access to other fora by means of
submitting petitions to various government and departmental authorities. This provision isenshrined in
Article 350 of the Constitution of India.

7.4.1 Parliamentary committees

There are several parliamentary committees keeping a close watch on different areas of governance;
some of them deal with different issues pertaining to consumer welfare. These are known as Standing
Committees. But thereisno separate Standing Committeefor looking into matters of consumer protection.
In such a scenario representations related to consumer protection are given mainly to the Committee on
Petitions.

A matter may come up before a committee, which may require detailed study, investigation and/or
examination. For this purpose, Parliament has the power to form specific sub-committees having all the
powers of the full committee. The procedures followed by a sub-committee are, as far as practical, the
same asfollowed by afull committee.
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Box 7.1: Extracts from a Representation by Consumer Education & Research Centre (CERC)
to the Ministry of Finance, Government of India, on the Draft of the Redressal of
Public Grievances Rules, 1998

The draft Rules primarily fail to recognise and reaffirm the role of the voluntary consumer groups
and NGOs as well as that of the Union Ministry of Food and Consumer Affairs and the Insurance
Regulatory Authority (IRA) in the current regime of economic liberalisation in India, in so far as the
promotion and protection of consumer rights and interests are concerned.

The representatives of consumer groups, the Ministry of Food and Consumer Affairs and the IRA do
not find a place in the proposed Insurance Council or its Governing Body, which are vested with
substantial powers of appointment of the, and budgetory allocation for the monitoring of the
performance of, the ombudsman.

There is an imperative need to rectify the shortcoming in the draft Rules by making the composition
of the two bodies such as to include the aforesaid essential constituents in order that they become
more representative of all the interested parties, more democratic and more broad-based to inspire
public confidence in the independence, impartiality and integrity of the Ombudsman.

The draft Rules should also provide for the setting up of an Ombudsman in every State and Union
Territory in India to make it an effective grievances redressal forum through easy accessibility. It may
be noted that consumer courts are available in every district of India for quick and inexpensive
redressal by operation of the mandatory provisions of Sec.9 of the Consumer Protection Act, 1986.

The adoption, in the draft Rules, of the Ombudsman system operational in the insurance sector of
a small country like the Netherlands, is recommended. As is clear from the 1997 Annual report of
the Association of Dutch Insurers, specialised categories of insurance Ombudsman have been set
up to promote effective redressal of consumer grievances.

7.4.1.1 Committee on Petitions

Both the Houses of Parliament (the Upper House: Rajya Sabha, and the Lower House: Lok Sabha),
havetheir own Committee on Petitions, and representations on public issues may be presented to each or
any one of them, separately aswell as collectively.

In the case of petitions on matters of general public interest, the Committee examines the suggestions
made therein, calls for factual comments where necessary, and makes suitable recommendations to the
concerned House.

The Committee also considers representations, including letters and telegrams from variousindividual s
and associations, which are not covered by the rulesin relation to the petitions under consideration, and
givesdirectionsfor their disposal.

Representations of this category are considered in the order of their importance, and the need for
intervention by the Committee is assessed. Furthermore, if the need is established, they are graded in
various categories like A, B, C etc.

7.4.2 Representation through consumer organisations

One necessary condition for the realisation of consumers' right to representation is enshrined in the
fifth objective of the UN Guidelines, i.e. to facilitate the devel opment of independent consumer groups.
The reasons are that for effective representation by the consumers it is necessary to have a strong
consumer movement throughout the country, and in many cases a‘“ group action” has proved to be much
more effective than an individual action.

In view of this, the Government has set up the Central Consumer Protection Council (CCPC), for
organi sed growth and devel opment of the consumer movement in the country. Thishaslegal sanction, i.e.
it isarequirement under the COPRA. The same law also requires the establishment of State Consumer
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Protection Councils. These councils are required to promote and protect the rights of consumers, six of
which have been listed out in COPRA: safety; information; choice; representation; redressal and consumer
education.

The Government of India has established a Consumer Welfare Fund (CWF), for providing financial
support to consumer groupsto promote the consumer movement in the country. Inthisregard, the Central
Excise and Custom Laws were amended in 1991 so that the refundable money with the Government,
collected through excise and customs, is deposited with the CWF. It is presumed that the duty has already
been recovered from consumers by the manufacturer through the sales price, and that the actual bearer
of the cost cannot be identified for refund.

From this fund, voluntary consumer organisations are provided financial assistance, mainly for the
following purposes:

Production and distribution of literature and audio-visual material for spreading consumer literacy and
for awareness building programmes for consumer education;

Setting up of facilitiesfor training and research in consumer education and related matters on anational/
regional basis,

Community based rural awareness projects,

Setting up of complaint handling/counselling/guidance mechanisms;

Setting up of consumer product testing laboratories;

Building upinfrastructural facilitiesfor organising consumer education activities on apermanent basis.

Furthermore, in some states like Rajasthan and Andhra Pradesh, there are district-level consumer
protection councils. In Rajasthan, many members of CUTS' networking grass root groups serve on the
district councils. Thishasempowered the grass root groups phenomenally, and given them the credibility
and the strength to raise and resolve many consumer problems at the local level. In Madhya Pradesh,
state legidlators are even authorised to nominate personsto represent them in some of the district bodies.

For effective implementation of consumers' right to representation aswell as other rights, in 1995 the
CCPC set up three Working Groups consisting of government officials and consumer activists. Among
other issues, relevant to the right to representation, the Working Groups in their recommendations talked
about the setting up of aPrice Monitoring Commission (see detailsin Chapter |11—Right to Choice), and
a Code of Conduct for consumer organisations, for ethical representation.

Through their representati ons before various government bodies, consumer organisations areincreas-
ingly making use of theright to representation and highlighting variouslacunaein the existing system. For
example, CUTS hasinter aliaserved on the Expert Group to Review Laws & Regulations, of the Depart-
ment of Economic Affairs, Ministry of Finance, in 1997-98, wherein it hel ped the government to stream-
line various laws. While serving on the Ministerial Committee of the National Road Safety Council,
Ministry of Surface Transport, CUTSwasinstrumental in developing the National Road Safety Policy in
1992-93. Similarly, various other consumer groups have served on important policy making bodies and
shaped the policies aswell.

7.4.3 Representation through right to information

There cannot be effective representation unless the consumers (citizens) and their groups have accessto
relevant information. In view of this, and with the popular demand for the introduction of greater
transparency in the functioning of the government and other public bodies, the Government is considering
amending its laws and regul ations with respect to the Official Secrets Act and the Indian Evidence Act.

The Union Government set up aWorking Group under the Chairmanship of the doyen of the consumer
movement: Mr H D Shourie, to formulate aBill for Freedom of Information and amendments (Section 5
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of the Official Secrets Act and Sections 123, 124 and 125 of the Indian Evidence Act) to the laws
relevant for this purpose. The working group has aready submitted its report and the Freedom of
Information Bill, 2000, has also been drafted. Thisis to be placed before parliament. However, due to
variousreasons, the Bill isduefor placing before Parliament for several months. ThisBill, including some
limitations, has aready been discussed in the Chapter “Right to Information”.

7.5 DRAWBACKS OF THE SYSTEM

Despite the existence of anumber of administrative aswell asorganisational tools, theimplementation of
consumers' right to representation faces several drawbacks.

One of the major drawbacks is that the consumer movement in the country has not devel oped to the
size and reach required to be able to serve the vast country and its huge population. The government has
donelittleto facilitate the growth and devel opment of independent consumer organisations. For example,
there was arecommendation from the CCPC to formul ate a State-level Consumer Welfare Fund in every
State to help out rural consumer organisations. So far, nothing has been done in this regard. The only
exception in this regard is Maharastra.

In Maharastra, an innovative approach has been adopted, somewhat on the lines of the Central Con-
sumer Welfare Fund; the Maharashtra Consumer Protection and Guidance Fund has been set up by the
Maharastra Government by crediting excess salestax recoveries and fines. Inthisfund, all excess excise
recoveries which have been challenged by the manufacturers successfully, and the tax appellate tribunal
or the courts have upheld the challenge, are also being accumulated. Every State, of course, has its
respective grant-in-aid schemesfor consumer groups. But budget all ocation for such schemesisnormally
too scanty and irregular.

Furthermore, amajority of consumer organisationsare mostly confined to citiesand urban areas. They
arenot being ableto penetrate deep into society where the majority of poor, low-income and disadvantaged
consumers live. This is mainly due to lack of adequate resources and also a lack of professionalism.
Exceptions include CUTS, which is a totally professionally run organisation and has a well-designed
programme to penetrate into the rural areas of Rgjasthan. There are afew other organisationstoo, which
have &l so been professionalised. The notable ones among them are:

Consumer Education & Research Centre (CERC), Ahmedabad, which isinto legal affairsand product
testing in abig way.

Consumer Guidance Society of India, Bombay, which hasinter aliaarural extension programmein
Maharastra.

Voluntary Organisation in the Interest of Consumer Education (VOICE), New Delhi

Mumbai Grahak Panchayat, Mumbai, which is a members' cooperative comprising of over 15,000
members

Federation of Consumer Organisations of Tamilnadu (FEDCOT), Chennai
Citizen, Consumer and Civic Action Group (CAG), Chennai
Federation of Consumer Associations of West Bengal (FCAWB), Calcutta

Thereisan apex body of consumer organisations. Consumer Coordination Council (CCC), which has
failed to provide leadership and guidance to the consumer movement in Indiaasit has been captured by
afew people, making proper representation within the CCC acasualty. Many are therefore afraid that the
apex body will be reduced to becoming an ineffective organisation. Asrequired under the circumstances,
it should have a strong secretariat. Unfortunately, in the last five years it has had over five executive
secretaries, who could never function independently. Thisisamajor drawback, which reflectsthe lack of
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co-ordination between different consumer organisations, as well as between government departments
and consumer organisations.

The apathy and lack of co-ordination between different administrative agencies towards consumers
causes has also affected the proper implementation of the measuresto protect and promote the right. For
example, in West Bengal theration shops are under the control of the Food & Supplies Department, while
the food safety law (the Prevention of Food Adulteration Act, 1954), is under the supervision of the
municipal bodies (asthey arethe designated health authorities). In such asituation an aggrieved consumer
isperplexed asto how and where she/he should represent her/hisviewsfor the better functioning of ration
shops. At timesit isdifficult to find the appropriate agency to represent consumer views.

Finally, sometimes the government just refuses to take into consideration consumers’ interests and
goes ahead with its decisions. In most cases, consumer organisations are neither organisationaly or
institutionally strong enough to challenge the Government’ s decision.

76 HOW TO IMPROVE THE SITUATION?

Theoverall ideaand aim for theimprovement of the present situation should be based on an adage—if the
consumers are vigilant and exercise their right to be heard, thiswould definitely have someimpact as has
been the case in certain states like Gujarat, Rgjasthan, Tamil Nadu etc.

The above mentioned adage stems from the following case studies:

* Withrespect to the Dabhol Power Project, in awrit petition filed by the Mumbai Grahak Panchayat,
the Bombay High Court directed the Government of Maharashtra to alow inspection of the
controversial Power Purchase Agreement signed between Enron Corporation and the Maharashtra
State Electricity Board; and

® Another citizensgroup, the Environment Action Group of Bombay, compelled the Union Government
toinvite and hear objectionsfrom citizens on the environmental aspectsbeforegiving fina clearance
to the Dabhol Power Project.

® The Mazdoor Kisan Shakti Sangathan (MKSS) in Rajasthan, have been continuously involved in
bringing transparency and accountability in public works/dealings. They have been ableto bring to
public notice the corrupt practices in the gram panchayats (village councils). In one instance the
activists unearthed that about a third of the expenditure in public projects had been siphoned off.
They also found that bills are usually concocted and muster rolls filled with fictitious names. The
MKSS movement became so strong that the government of Rajasthan had no aternative but to
adopt regulations on the Right to Information. This regulation provides a detailed procedure for
obtaining copies of accounts and records from local government bodies.

From the few instances mentioned above, it is obvious that the consumers/people at the grass root
level have to be organised to fight for their rights. Here the NGOs/consumer organisations can play a
significant rolein representing peoples’ causes.

Secondly, for theimprovement of utility services, the Government has established independent regul atory
authorities. Such Commissions will be empowered to scrutinise the proposals of various public utilities
about revision of their tariffs, rates, chargesand fees. If properly implemented, the unbridied and arbitrary
powers being exercised by state monopolieslike railways, telephones, electricity etc., inincreasing their
rates and tariffs, would be checked.

Consumer organisations must study the working of public utilities, identify wasteful practices, and
suggest ways and means of conducting these operations more effectively and economically. With the help
of consumer-oriented experts, consumer organisations can influence and shape consumer-oriented policies
by the Government.
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Thirdly, consumer organisations can aso help to democratise, decentralise and monitor what can be
calledthe‘ social audit’ of government-sponsored programmes (and hence effective representation) through
acombination of thefollowing innovative methods:

® Citizens charters;
® Budget analyses;
® Social audit processes;
® Publicinterest litigation; and
® Shadow cabinet process.
Citizens' charters are based on the principles of:
® Wide publicity of the standards of performance of public agencies and local bodies;
® Assurance about quality of services;
® Accessto information (for effective representation);
® Choice of and consultation with the citizens;

* Simplified and convenient procedures for receipt and acknowledgement of complaints and time-
bound redressal of grievances; and

® Provision for annual review and independent scrutiny of performance with the involvement of
citizensgroups.

InIndia(dueto suitable provisionsin the Constitution), citizens can movethe high courtsunder Article
226 and the Supreme Court under Article 32 for violation of the Fundamental Rightsof individualsand the
general public (publicinterest petitions). Article 21 of the Constitution, which guaranteesthe personal life
and liberty of every citizen, has been expanded through case laws by the apex and state high courts to
cover the consumers’ and citizens' rightsto basic needs, health, clean environment, safety etc. Therefore,
the ingtitution of Public Interest Litigation enables citizens and consumers to challenge abuses, non-
performance and negligence by the state.

COPRA aso provides for class action and public interest action (where a class of consumers or the
whole consumer community isinvolved), wherever harm has been done or islikely to be done.

CUTSinitiated a Class Action Petition on behalf of the victims of the Behala oil tragedy (for details
see Chapter |1—Right to Safety).

The imperative for the shadow cabinet process lies in the necessity to activate the legislature to
peoples’ prablems, and effectively represent the citizens' viewsin the legislatures.

7.6.1 Legislative measures

In order to fulfil and implement these ideas, and also to cater to the objectives of the Guidelines (with
respect to theright to representation), the Government hasto consider thefollowing legidlative measures:

® | egidativeintent and resourcesarerequired to ensure the devel opment of an independent consumer
movement;

® Congtitutional provisionisrequired not only for accessto information but also for representation as
aFundamental Right of the citizens; and

® Mandatory consumer impact assessment and consul tation should be donein every areaof governance
where consumer interests are affected.
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7.6.2 In short...
With respect to consumers' right to representation, the consumer laws should take into account:

® Mandatory requirement of consumer representation on administrative bodiesthat have bearing on
consumer welfare;

® Requiring laws and policieswhich affect consumersto be published before they are introduced to
allow consumersto comment on them;

® Establishing proceduresto channel any comments or complaints made by consumersto appropriate
authorities, and to monitor the response to those comments or complaints;

® Establishing the complaint handling systemsin both the government and non-government sectors,
including the involvement of consumer representatives in the process;

® Ensuring that consumers have a standing to take action in courts and tribunals, including as third
parties, to protect consumer interests;

® Enabling consumersto take collective action before courts and tribunal s; and

® Enabling indigent consumers to enforce their rights by providing access to legal and financial
assistance.

7.7 CONCLUSIONS

To conclude, meaningful participation is the need of the hour in order to influence decisions that affect
one'slivelihood. Furthermore, participation isincreasingly seen asapanaceafor development, especialy
inthiseraof globalisation and liberalisation.

However, the concept of participation will be meaningless unless the citizens (consumers) have the
right to representation. In other words, consumers’ right to participationisnot only related to devel opment
per se but also needed to enable them to demand and get other rights fulfilled.

Therefore, the right to representation has to be approached within the liberal democratic values
framework encompassing democracy, universal human rights, gender equity etc. The exact objectives of
the Guidelinesareto cater to the set of actions by individual consumersaswell asconsumer organisations
to re-work and redefine their relationships with the other side of society i.e. the Government, in the
framework of justice, viz., theright to be heard.

In India, the right to representation is being implemented through a set of administrative as well as
organisational instrumentsinvolving the Government and consumer organisations.

However, the problem lies in the implementation itself. The important drawbacks are the lack of
adequate resources to help the growth and development of an independent consumer movement in the
country, particularly in the rural areas, and cater to the needs of poor, low-income and disadvantaged
consumers. There also exists the apathy on the part of the authorities to lend their ears to peoples
problems and grievances.

Therefore, what isrequired isaset of legislative reformsto make the right to representation effective
and implementabl e. At the same time, consumer organisations have an important roleto play, and that is
to present consumers’ viewsthrough innovative methods. Only then can we have afunctioning democracy,
particularly in the sphere of decision-making, where consumers’ interests are directly affected.

This chapter is researched and written with inputs from Mr. Ch. Diwakar Babu, Secretary, Consumers Guidance Society,
Vijayawada.
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8
Right to Healthy Environment

8.1 INTRODUCTION
8.1.1 A brief overview

This chapter isconcerned with two issues as narrated in the Guidelines: a) sustainable consumption, with
both rightsand responsibilities of consumers, and b) thelegal aspects of theright to ahealthy environment.
In the matter of sustainable consumption, the Guidelines were very narrow in their scope as they dealt
with pesticidesand chemicalsonly. To correct this deficiency, the Guidelineswererevised in 1999 and the
matter of sustainable consumption was discussed comprehensively.

This was pursuant to a resolution of the ECOSOC (Economic and Social Council of the UN) in 1995,
after along exercise under the auspices of the Commission on Sustainable Development. ThisCommission
was established in 1992 as a follow up mechanism to the Plan of Action and Agenda 21 adopted at the
“Earth Summit”: the UN Conference on Environment and Development held at Rio de Janeiro in June,
1992. Therevision was spurred to define aset of consumer responsibilities so that they too should contribute
their bit to sustainabl e devel opment.

Sustai nable consumption includes meeting the needs of the present and future generations, for goods and
services, inwaysthat are economically, socially and environmentally sustainable.

8.1.2 Life and matter

While studying and regulating the environment, care must be taken of animate life aswell asinanimate
matter. This opens up avast canvas of learning and experience. Physics and chemistry are, of course, its
immediate concerns. Biology comes in when one takes into account flora and fauna. Space sciences do
not lag behind. Each of these natural sciences hastheir sub-divisions.

Natural sciences, in theoretical form, of course, do not exhaust the universe of learning. Man has
utilised hisknowledge and drawn upon theinexhaustible resources of the mind and applied hislearning for
variousbeneficial purposes. Applied sciencethus presentsabaffling variety; and the beauty of environmental
learning isthat it hasto draw upon the learning developed in almost every field of applied sciences.

Take medicine, for example. Polluted air primarily affects the lungs. Hence, learning regarding chest
diseases comes in. Polluted water causes diseases affecting the digestive system. So, gastro-enterology
becomes relevant. Some noxious vapours affect the brain. Hence, neurology has its part to play.
Radioactivity bringsin oncol ogy, the super-specialty branch of medical science concerned with cancer.
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8.2 DEFINITION AND OBJECTIVES
8.2.1 Complexity

The objective of environmental law isnot assimple asit may appear. In practice, both in the formulation
of law and in the application of it, onefindsagreat deal of complexity. Thisarises, to alarge extent, from
two major factors: qualitative and quantitative.

8.2.2 Qualitative complexity

The qualitative element resides in the fact that civilised mankind must exploit avast amount of physical
resources, aswell aspolish, refineand innovate numerous products, if it isto maintainitscivilised framework.
Inthe process, the beneficial isbound to mix with the malevolent; and it isnot always easy to keep thetwo
apart.

The balancing of good against bad, and the comparative assessment of the merits and demerits of
a particular substance or process, pre-supposes an intellectual activity, which itself involves making
judgements. Such aresponsibility hasto be entrusted to abody that is neutral, that isto say, abody that is
not directly connected with, or participating in, the activitiesthat cause benefitsaswell asharmto society.
Such abody has therefore to be an organ of the state—be it legidative, judicial or executive.

8.2.3 Quantitative complexity

From the quantitative angle, thefactor that largely accountsfor the complexity of environmental legidation,
policy, planning and performance, is the extraordinary vastness of the subject. If, as Einstein said,
“environment’ covers everything that surrounds us, then it meansthat the entire universe fallswithin the
study of the environment. Environmental legidlation can thereforetheoretically cover avery vast range of
human activities that may have a possible impact on life or matter in the outside world.

The qualitative and quantitative complexities of the discipline of environment have had their own
impact on thelegal framework in India.

8.2.4 Pesticides and chemicals

Among others, theanalysis of theright to healthy environment isclosely related to pesticidesand chemicals.
However, the legislative measures enacted in India do not isolate chemicals as a separate subject and do
not have a scheme for a separate Act for chemicals, as such. It has therefore become desirable, at many
places, to deal first with the environmental |egislation asawhole, before setting out the specific position as
to chemicals.

Asregards pesticides, thelnsecticides Act, 1968, contains specific provisions. But, even on that subject,
more general laws, such as the Environment Protection Act and the Public Liability Insurance Act do
have a good deal of relevance.

Pesticides, aswell as chemicals, are, albeit unintentionally, frequently abused rather than used. Some
of the common abuses are as follows:

* Applying excessive pesticides;

® Constant low-level exposure to pesticides due to ignorance;

® Using pesticides for uses other than those for which they are intended; and
® Mixing two or more pesticidesinto a‘cocktail’ to make them more lethal.
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8.2.5 Right to Healthy Environment—The UN Guidelines

The UN Guidelines (1985), equated environmental concernswith consumer protection and recognised
theimportance of the environment in formulating policiesrelating to pesticides and chemicals. However,
two relevant points, relating to consumers' right to healthy environment, which the 1985 Guidelinesdid not
cover, are worth mentioning.

Thefirst is that the Guidelines were silent on sustainable production and consumption patterns, an
omission, which has now been rectified. The second drawback relates to other aspects of environmental
protection such as safety in services or regulations governing air, water and soil pollution which impact
people adversely.

Inrecent times, in 1993, the UN appointed the Commission on Environment and Devel opment to |ook
into the impact of developmental activities on the environment. Consumer organisations have arole to
play in ensuring that governments adhere to the recommendations of the Commission.

A whole set of guidelines were inserted in the 1985 text on sustainable consumption in the year 1999
(Annexure-I, contains the whole revised text of the UN Guidelines). However, references to sustainable
production were dropped, which is quite incongruous, because production patterns are closely related to
consumption patterns. One can influence the other.

The UN Guidelines for Consumer Protection, 1999 (Revised), have defined shared responsihilities for
sustai nable consumption by all members and organisations of society, with informed consumers, the gov-
ernment, business, labour organi sations and consumer and environmental organisations playing important
roles. Informed consumers have an essential rolein promoting consumption that is environmentally, eco-
nomically and socially sustainable, and can influence producers through the effects of their choices of
goods and services. Governments should promote the development and implementation of policies for
sustai nable consumption and the integration of those policieswith other public policies.

Government policy making should bein consultation with business, consumer and environmental groups.
Business has aresponsibility for promoting sustainable consumption through the design, production and
distribution of goods and services. Consumer and environmental groups have aresponsi bility for promoting
public participation and debate on sustainable consumption, for informing consumers, and for working
with Government and business towards sustainable consumption. The Guidelines have severa other
provisions with respect to the right to healthy environment; given below are afew of the most important
among them:

® Adopting measures relating to environmental protection and efficient use of materials, energy and
water; and

® Ensuring consumer accessto accurate information about the environmental impact of productsand
services.

® Adopting arange of economicinstruments, such as, inter alia, fiscal instrumentsand internalisation
of environmental costs, to promote sustai nable consumption, taking into account social needs, the
need for disincentives for unsustainable practices and incentives for more sustainable practices.

Astherevised Guidelines have been adopted recently, cogent work has not been donein Indiafor their
implementation. However, several existing policies, laws and regulations do cover theissues. For example,
there is a voluntary Ecomark scheme being operated by the Central Pollution Control Board and being
implemented by the Bureau of Indian Standards. It has prepared criteria for over 300 products in 15
product categories, but there are no ecomarked goods in the market place.
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8.3 GOVERNMENT POLICY

At the outset it should be mentioned what government authorities are thinking about a healthy environ-
ment. The same topic also touches upon the issue of sustainable consumption at places.

The National Conservation Strategy and Policy Statement on Environment & Development, Ministry
of Environment and Forests, 1992, states:

“Implementation of conservation strategy would beimpossi ble without the active participation of people.
Non-governmental organisations can play an important role in mobilising the people at grassroots. This
will need anetwork among NGOs and interface between people and Government to work on community
involvement, providing information on environmental surveillance and monitoring, and transmitting
development in science and appropriate technology to the people at large.

“Environmental Information Centresshould beset up at thedistrict level to generate knowledgeregarding
traditional and indigenous systems and management practices. NGOsat the district level should beinvolved
in the management and dissemination of environmental information.”

8.2.1 Constitutional position

Coming to the policy of the Government with regard to the environment, one must first refer to the
Constitutional position. Article 21 of the Constitution requiresthe State, inter alia, to protect life, whichis
construed as including the right to a healthy and safe environment. Thisis a Fundamental Right. Then,
Article 48A (under the Directive Principles of State Policy) directs the State to endeavour to protect
and improve the environment, forests and wild life.

Besides these provisions, Article 51A(g) imposes a Fundamental Duty on the citizens to protect the
environment.

8.3.2 Legislative measures

In sofar asIndian legidation reflects the policy of the Government, it can be said that:
® Thepolicy isto protect the‘environment’ in all possible ways,
® ‘Environment’ isgiven thewidest meaning; and

® |tisassumed that complex administrative machinery will be ableto achievethe objectivesin view.

8.3.3 Legal framework
8.3.3.1 Sources of the law
Thefollowingisabrief description of the variouslawsrelating to environment in India:

® Thelawsrelating to environment in Indiahaveto be collected from anumber of sources—codified
and un-codified. Codified law itself is at two levels—the Constitution and the law to be found in
enactments;

® Asregards statutory law, it comprises Central Acts aswell asafew StatesActs. The Central Acts
themselves—if one takes a comprehensive view—cover general enactment, such as, the Indian
Penal Code (certain sections), the Code of Criminal Procedure (certain provisions) and the Code of
Civil Procedure (certain sections). However, along with these, the statute book contains certain
specific and comparatively recent Central Acts, dealing with specific areas of environmental law,
or addressed comprehensively to environmental law;

® According to modern practice, legidation enacted by the legislature, Central or State, is to be
supplemented by ahost of statutory instruments, going under the name of “ sub-ordinatelegidation”.
No modern Act can be completely grasped in its actual application without taking into account the
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rules, orders, schemes, etc. issued thereunder. In other words, under the modern system of law, the
Act only gives the broad directions whereas sub-ordinate legislation is required for actual
implementation of the Act; and

Finally, itisto beremembered that in the Indian legal system, the doctrine of ‘ precedent’ hasled to
the recognition of ‘case law’ as a source of law. In the sphere of environmental law in particular,
judicia decisionshaveilluminated dark corners, filled many vacant spaces, lent new dimensionsto
constitutional provisions and generally performed a creative role. For example, the principle of
absoluteliability onthecivil side, for harm caused by an environmental wrong, through hazardous
substances, has cometo be established by judicial decisions.

8.3.3.2 Recent Acts

During the last two decades or so, several Actsrelevant to environmental protection have been enacted.
These are:

The Water (Prevention and Control of Pollution) Act, 1974;
The Forest Conservation Act, 1980;

The Air (Prevention and Control of Pollution) Act, 1981;
The Environment Protection Act, 1986;

ThePublic Liability Insurance Act, 1991,

TheNational Environmental Tribunal Act, 1995; and

The National Environmental Appellate Authority Act, 1997.

Of these, the Environment Protection Act, 1986, is the most far-reaching measure. A good deal of
subordinate legidlation has been issued under this Act, including variousrules and notificationsrelating to
hazardous chemicals and toxic waste.

8.3.4 Hazardous substances

The expression “hazardous substances’ has been defined in the Environmental Protection Act, 1986, as
any substance or preparation, which by reason of its chemical or physio-chemical propertiesor handling,
is liable to cause harm to human beings, other living creatures, plants, micro-organisms, property or
environment.

8.3.4.1 Hazardous substances and their handling

Specific provisions related to hazardous substances and their handling are described bel ow:

Theprincipal acts on environment, mentioned in the preceding para, dedl, inter alia, with hazardous
substances and processes. There is no separate set of provisions in the parent acts that deal with
the hazards of chemicals. However, a good deal of sub-ordinate legislation addresses itself to
hazardous chemicals. The Environment Protection Act, 1986, casts a heavy responsibility on the
Union Government to lay down procedures and safeguards for handling hazardous substances;

Section 6(2) of the Act of 1986 is particularly important because the Central Government can
prescribe, thereunder, rules and procedures for handling hazardous substances; and

Therules so made are given extrasanction by Section 8, which providesthat no person shall handle
any hazardous substance, except in accordance with procedures and safeguards laid down in
Section 25(2)(b). Section 25(2)(b) empowers the Union Government to make rules regarding the
procedure for handling hazardous substances.
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8.3.4.2 Meaning of handling

The expression ‘handling’ is defined in the Environment Protection Act, 1986, asto mean (in relation to
any substance), the manufacture, processing, treatment, packaging, storage, transport, use, collection,
destruction, conversion, offerring for sale, transfer, or the like, of such substances.

8.3.4.3 Preventive steps for hazardous chemicals

The preventive steps regarding hazardous chemicals are prescribed mainly under Rule 4, relating to
manufacture etc. of hazardous chemicals. An occupier must identify a hazardous product relevant to her/
hisindustry and lay out the plan in such away that:

* Itwill resist the stressincluding that likely to be caused during a disturbance;
* S/hewill take precautionsto prevent fire and explosion;

® S/hemust install adequate warning alarms and security systems;

® S/hemust maintain reliable measuring instruments;

® S/he must protect the plant from acts of unauthorised persons;

® S/he can ensure that the design of the foundation and load bearing parts is such that it does not
cause additional hazards;

® S/hewill subject the plant to continuous surveillance;
® S/hewill carry out maintenance and repairs as per accepted rules of technology; and
* S/hewill take precautionsto avoid errorsin operation.

8.3.5 Rules under Environment Protection Act, 1986

Various rules have been made in connection with several matters governed by the Environment Protec-
tion Act, 1986, covering, inter alia, standards for the discharge of effluents, management of hazardous
wastes and chemicals (under Section 8) and |aboratories (Sections 12 and 13).

8.3.5.1 Hazardous Waste (Management & Handling) Rules, 1989

The Hazardous Wastes (M anagement and Handling) Rules, 1989, make provisionsfor designated wastes,
such as:

® Cyanide wastes,
* Wastes from dyes; and
¢ Other scheduled wastes.

The provisions are made to ensure proper handling (Rule 4) and to obtain clearance from the State
Pollution Control Board before handling (Rule 6). Packaging, |abeling and transportation are al so regu-
lated (Rule 7). State governments often meet to compile and publish an inventory of hazardous waste
disposal sites(Rule 8).

Import for dumping and disposal in Indiais prohibited, though import for processing or re-use asraw
material may be permitted (Rule 11). But the State Pollution Control Boards must examine each case of
import and the permission of the Ministry of Environment & Forestsisrequired for import (Rule 11).

8.3.5.2 Guidelines for management of hazardous wastes

The Guidelines for Management of Hazardous Wastes have been issued regarding hazardous wastes
(see Box-8.1). The occupier/generator will be allowed to store a maximum of 10,000 kg of hazardous
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wastes on asite for 90 days (extendable on case to case basis). The occupier etc. may be allowed to store
only in closed specified containers and in a designated protected area under the prescribed guidelines.
They prescribe other restrictions also.

Box 8.1: Delhi Judgement on Hazardous Toxic Wastes

In Harshvardhan Steels vs. the Union of India (CWP 67 of 1996), the Delhi High Court
banned the import of toxic waste and directed the Government to file certain affidavits. A
connected matter was also pending in the Supreme Court. Thereafter, on 16th January 1997,
a draft notification was issued, inviting objections against the (proposed) ban on import of
hazardous wastes containing certain specified wastes. These include, inter alia: asbestos,
chromium, thallium, pesticides, herbicides and insecticides.

8.3.5.3 Levels of requirement

Different levels of controls are prescribed, depending on the danger posed by that particular class of
chemicals. Theseareclassified asLow Level, Medium Level and High Level Requirements. 434 chemicals
areincluded in thefirst category, 179 in the second category and 27 in the third category.

In the case of Low Level controls, the emphasis is on precautions to prevent major accidents and
occurrences, reporting of such accidents etc., limiting the consequences, preparing material safety sheets
and level containers, reporting of imports, etc. In the case of Medium Level controls, there are additional
reguirements, such as notification of the site, preparation of ‘on sit€’ emergency plans, informing the
public about the possibilities of accidents and about desirable precautions. In the case of High Level
controls, a safety report is yet to be prepared.

Rule 10 of the rules, relating to chemicals, makes provisions for safety reports and safety audit. The
audit report is prepared by an independent expert and has to be revised periodically.

8.3.6 Legislation relating to pesticides

Themain Act in Indiarelating to pesticides is the Insecticides Act, 1968. The Destruction of Pests and
Insects Act, 1914, and the Poisoning Act, 1919, are not directly relevant to the present theme.

8.3.6.1 Genesis

ThelnsecticidesAct, 1968, cameto be enacted after several cases of food poisoning caused by insecticides
were reported. Thiswas during April and May, 1958, when many persons died, or fell ill owing to food
poisoning arising from contaminati on with a poi sonous organo-phosphorusinsecticide, parthenon falidol.
The Union Government appointed a Committee of Inquiry, whose recommendationswereimplementedin
the Act of 1968.

AccordingtothisAct, pesticides, for this purpose, should include chemicalsor other products, including
biological agents, which are used for destroying, repelling, mitigating or reducing the population of insects,
rodents, nematodes, fungi, weed or other forms of life declared as ‘pests'.

8.3.6.2 Scheme of the Insecticides Act, 1968

The Insecticides Act provides for the regulation of import, manufacture, sale, transport, distribution and
use of insecticides with aview to preventing risk to human beings or animals connected therewith. The
manufacture and distribution of insecticidesisregulated through registration and licensing.

The Act establishes a Central Insecticides Board to advise the Centre and the States on technical
aspects of the Act. A Committee of this Board registers insecticides.
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Apart fromthisAct, the nature of pesticide residues and their tolerance limits are al so regulated under
the Prevention of Food Adulteration Act, 1954. The residues in air and water are registered under Air
(Prevention & Control of Pollution) Act, 1981, and Water (Prevention & Control of Pollution) Act, 1974,
respectively. Overall environmental aspects are covered under the Environment Protection Act, 1986.

So far, over 150 pesticides have been examined for registration purposes and may be categorised as
follows:

® Insecticides registered and approved for use on aregular basis;
® |nsecticidesregistered provisionally for generation of dataunder Indian conditions;

® Approved for specific uses only with the permission of the Government of India, Ministry of
Chemical’s Plant Protection Directorate;

® Pesticides recommended for one time use/restricted use under emergency situations;
® Insecticides phased out of use; and
® |nsecticides not approved for registration.

8.3.6.3 Registration procedure

The Registration Committee, on receiving an application, may make necessary inquiries to confirm the
claimsmade by theimporter or the manufacturer and can vary the conditions of registration. The aggrieved
party can appeal to the Central Government within aperiod of thirty daysfrom the date of communication
of the decision to him by the Registration Committee.

The Registration Committee may refuse to register the insecticide on the ground that precautions
claimed by the applicant to ensure the safety of human beingsand animals, cannot be easily observedin
the use of the insecticide.

8.3.6.4 Misbranding

Misbranding of pesticidesis prohibited by Section 3(k) of the Act. In Section 3(k), it is provided that a
pesticideis deemed to be misbranded if:

® |tslabel contains any statement, design or graphic representation, which is false or misleading
relating to any particular constituent, or its package is otherwise deceptive; or

® |tisanimitation or issold under the name of another insecticide; or

® |tslabel does not contain awarning which may be necessary, and if complied with, sufficient to
prevent risk to human beings or animals; or

* Any word, statement or other information required under this Act to appear on the label is not
displayed in such a conspicuous manner; or

® |tisnot packed or labeled in accordance to this Act; or
® |tisnot registered in the manner required by this Act; or

® Theinsecticide hasatoxicity, whichishigher than thelevel prescribed, or ismixed or packed with
any substance so asto alter itsnature or quality, or containsany substance, whichisnotincludedin
theregistration.
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8.3.6.5 Prohibition of manufacture, sale and import of certain insecticides

Section 17 of the Insecticides Act, 1968, prohibits a person, either by her/himself or through another, to
import or manufacture any:

® Misbrandedinsecticide;

® |nsecticide, thesale, distribution or use of which s, for thetime being, prohibited under Section 27;
® [Insecticide, except in accordance with the conditions on which it was registered; and

® |nsecticide, in contravention of any other provisions of thisAct or of any rule made there under.

It isalso provided that no person (either by her/him or through ancther), is permitted to manufacture
any insecticide except in accordance with alicense issued for such a purpose.

Section 18 of the Insecticides Act, 1968, prohibitsthe sale of certaininsecticides. Asper itsprovisions,
no one, (whether by her/himself or by any person on her/his behalf), shall sell, stock, exhibit for sale or
distribute any insecticide:

* Whichisnot registered in accordance with the provisions of this Act;
® Useof whichisfor thetime being prohibited under Section 27; and
® |n contravention of any other provision of this Act or of any rule made under it.

Thereisalso aprohibition under Section 18(2) of the Act, to sell, stock or exhibit for sale or distribute
or use for commercial pest-contros operations, any insecticide, except under and in accordance with the
conditions of alicense issued for such purposes under this Act.

8.3.6.6 Offences and punishment
Section 29 of the I nsecticides Act deal swith offences and penal provisions. Under the provisions, whosoever:

* Imports, manufactures, sells, stocks or exhibits for sale or distributes any insecticide which is
mi sbranded; or

® Imports or manufactures, or sells any insecticide without a certificate of registration; or

* Manufactures, sells, stocks or exhibitsfor saleor distribution an insecticide in contravention of the
Act; or

® (Causes an insecticide, the use of which has been prohibited under Section 27, to be used by any
worker; or

® Obstructsan insecticideinspector in the discharge of her/hisduties, shall be punishable, inthe case
of afirst offence, with imprisonment of up to two yearsor with afine of up to two thousand rupees,
or both. For the second and subsequent offence, the person charged i s puni shable with imprisonment
up to three years or with fine, or both.

Inaddition, any person using theinsecticidein contravention of this Act shall also be punishablewitha
fine of up to five hundred rupees.

8.4 IMPLEMENTATION

The environmental law in India, when studied along with the administrative network evolved for
implementing the same, isfound to be highly complex. It is seen that the multiplicity of lawshasledto a
multiplicity of administrative mechanisms. A singlelegidlative measure may sometimesinvolve different
administrative departments.
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8.4.1 General observations

Implementation of legidationinvolves:

Framing of detailed rulesto carry out the purpose of the legidation;
Enforcing thelegislation by non-penal measures,

Enforcing the legislation by penal measures; and

Giving enough publicity tothelegidation.

8.4.2 Complex measures

Thevariety of agencies administering segments of therelevant legisation has given rise to the possibility
of alarge number of statutory and non-statutory instruments being issued by the agency concerned. Some
are statutory, for example those that are issued under the formal designation of rules.

Some are non-statutory, having been issued as executive instructions. In between the two categories,
one has to place the Guidelines, issued by the Ministry or department concerned. To cap it all, there are
also published Manuals. An exhaustive discussion of the administrative framework would easily make a
book of modest size. What is being offered in this chapter, isonly abrief outline.

8.4.3 The Ministries
At the Union level, the Ministries mainly concerned with environmental issues are:

Ministry of Environment & Forests, concerned with the Environment Protection Act, 1986, the
Forest Conservation Act, 1980 and the Insecticides Act, 1968 (protection of environment part

only);

Ministry of Agriculture, concerned with the Insecticides Act, 1968 (the registration authority, and
the State Department of Agriculture implements the law);

Ministry of Chemicals & Fertilisers, concerned with the Insecticides Act, 1968 (import and
manufacture of pesticides, at the national and state levels as the case may be);

Ministry of Health & Family Welfare (through the Controller of Drugs), concerned with the Poisons
Act, 1918, and the Insecticides Act, 1968 (regarding the aspect of pesticide residues in food and
their health implications. The enforcing authority is the Food and Drug Administration of each
State);

Ministry of Labour, the Director General and the Chief Inspector of Factoriesin the respective
states, concerned with the Factories Act, 1948; and

Ministry of Surface Transport, concerned with the Motor Vehicles Act, 1988.

Furthermore, the Ministry of Environment & Forests, concerned with the following recent enactments:

National Environmental Tribunal Act, 1995, and
National Environmental Appellate Authority Act, 1997.

8.4.4 The Boards

The following are the principal Boards constituted for the enforcement of some of the important laws
relating to environment:

Central Pollution Control Board (CPCB);
State Pollution Control Boards (SPCB);
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® Joint Pollution Control Board; and

® Pollution Control Committees (these can be vested with certain functions in areas for which no
statutory Board, as such, has been constituted).

The Boards mentioned above wereinitialy envisaged by the Water (Prevention and Control of Pollution)
Act, 1974, but later their functions were widened to cover control of other kinds of hazards to the
environment.

The Central Board isthe most important amongst all the agencies mentioned above, not only because
itsroleinthe formation and implementation of policy iscrucial, but a so becauseit has statutory powersto
issue certain directions to the State Boards.

8.4.4.1 Functions

The Boards (within their respectivejurisdictions), arerequired to advice, plan and execute programmesto
check pollution, to provide technical assistance and guidance to organise education programmes, to lay
down standards, to establish laboratories for analysis of samples and to perform several other functions
laid down in the respective Acts.

It appearsthat the Boards haveto perform avariety of functions. Thus, the Central Board is concerned
with Pollution Assessment, Pollution Control and Technica and Administrative Work asmentionedinits
Annual Reports.

Its ‘Assessment’ function involves survey and monitoring. Its ‘Control’ function covers chemical
industries, basic industriesaswell as agriculture-based industries (both planning and contral). Its* Techni-
cal and Administrative’ functions compriselaboratories, research and development, information, drafting
publications, public awareness, complaints, tc.

8.4.4.2 The Committees

The Central Board can constitute committees for various purposes (Section 4, Water Act, Section 6, Air
Act) and has accordingly delegated powers to Committees for Union Territories.

8.4.5 The Authorities

A large number of authorities are vested with various functions relating to environmental laws. The
important ones are:

* National Environment Appellate Authority (headed by a retired Supreme Court Judge), created
under the Act of 1997, to hear appeals against refusal orders;

® Environmental Impact Assessment Authority, created under the Environment Protection Act, 1986
(headed by aretired High Court Judge), to deal with the scrutiny of impact statements concerning
projects;

® Lossof Ecology (Prevention and Payment of Compensation) Authority, created for the State of
Tamil Nadu, to assess the loss caused in affected areas and to assess the compensation for loss
caused toindividualsand families;

® Various Committees dealing with hazardous micro-organismsand genetically engineered cells, such
as:
= Advisory Committee on Hazardous Organisms,
= DNA Advisory Committee,
= Review Committee on Genetic Manipulation,
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= Ingtitution Bio-safety Committee, and
= Genetic Engineering Approval Committee.

Thefirst four Committeesfunction under the Department of Bio-technology. Thefifth onefunctions
under the Ministry of Environment & Forests.

8.5 DRAWBACKS OF THE SYSTEM
8.5.1 General observations

Thelegal framework in Indiarelating to the environment isfairly complex. If onefocuses one'sattention
on the Environment Protection Act, 1986, one finds that the coverage is very vast. The Act is fairly
exhaustive, relating to diverse matters and authorising various agenciesto deal with environment related
problems asdiscussed earlier. On the other hand, there are four Ministries dealing with various aspects of
the Insecticides Act, 1968.

8.5.2 The complexity of the legal framework

Thelarge number of Statute L awsrelating to the environment, referred toin one of the preceding paragraphs,
also hasitsdrawbacks. Inaddition, thereisthe situation that several sub-ordinate legidations (rather than
the parent Act themselves), now constitute the regulatory mechanisms. Besides this, there are some
areas in which case laws and statutes cross each other. This makesit difficult for the ordinary citizensto
grasp the gist of thelaw initstotality.

8.5.2.1 Main drawbacks
The main drawbacks of the legal framework are stated bel ow.

* Multiplicity of lawsleadsto complexity, thereby rendering difficultiesfor thecitizens, aswell asthe
bureaucracy, agencies and personnel concerned with adjudication and enforcement;

® Sofar aschemicals are concerned, the parent Act, namely, the Environment Protection Act, 1986,
contains very little substance of regulatory content. One must wade through a good deal of sub-
ordinatelegidation to haveareasonably accurate picturethereof. Now, such sub-ordinatelegidation—
i.e. theinstrumentsissued in that form—are not easily availableto the public, particularly with the
amendments incorporated. This deters easy enforcement and compliance; and

® The co-existence of statutory provisions—particularly enactments such as the Public Liability
Insurance Act and the National Environmental Tribunal Act—together with case laws, creates
confusion, even in the minds of members of the legal profession—not to speak of lay persons.

8.5.2.2 Why the confusion?
There are two main reasons for the confusion:

® The subject is treated in the legislation on some one basis, while the case law deals with it on a
different basis, and

® Conceptsand expressionsemployedinthejudicial exposition do not possessthe precision that can
be found or achieved in statutory language.

8.5.3 Position in India vis-a-vis other countries

Broadly speaking, in the context of environmental legislation in India, while the framing of regulations
under the parent acts (the duty of the Governments and the Boards), are taken as occupying a position of
priority, enforcement through other measures has not received adequate attention.
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However, it must be mentioned that unlike the USA, India has not enacted an Environmental Policy
Act. Inthe United States, the National Environmental Policy Act. 1969, Section 101, makesit the policy
of the Federal Government to use all practicable means to administer federal programmes in the
“environmentally soundest” fashion.

In furtherance of this purpose, Section 102(1) requires that the laws and regulations of the United
States shall be ‘administered’ in accordance with the policies set forth. The lack of a specific enactment
in Indialeadsto adismal environmental scenario inthe country.

8.5.4 Shortfalls in implementation

The main shortfallsinimplementation arise from the fact that enforcement of environmental legidationis
primarily conceived of as comprising coercive measures. But the nature of the matter is such that it is
paramount that other aspects of enforcement are also taken into account.

8.5.4.1 Inadequacy

Inadequacy of enforcement is reflected in judicial developments. These developments in the field of
environmental law, particularly through public interest litigation, show that those concerned, inthe official
machinery, do not appreciate the need to enforce the legidation in question—which drives the citizensto
seek relief through the already overburdened courts. It isalso desirablethat the rules, executiveinstructions
and guidelines should be made easily available to the interested companies etc.

An example of inadequate implementation can be found in the Insecticides Act, 1968. At thetimethe
Act cameintoforce, in 1971, those chemical pesticideswhich werein usewere* deemed to beregistered”
by the Registration Committee of the Central Insecticides Board.

Theregistrantswere required to submit the required safety and other datawithin aprescribed deadline.
Since de-registration is not an easy procedure, a large majority of the 150 or so pesticides used in the
country continueto be deemed to be registered without submission of their toxicol ogical profilesand data
on residue chemistry.

8.6 HEALTHY ENVIRONMENT AND CONSUMER RIGHTS
8.6.1 Relevance

Coming to the traditionally recognised rights of consumers, at least two rights have assumed importance
inthe context of environmental legislation in India: information and redressal.

8.6.2 Information

InIndia, it is extremely difficult to get information about the working of the Government. The Right to
Information Bill (to be placed before parliament), may removethislegal obstacle. But, greater importance
should be attached to the supply of information to those interested in the subject. In fact, the authorities
concerned should on their own (suo moto) supply or publish information related to public affairs.

InIndia, informationisoftenill provided. For example, asacorollary to the Insecticides Act, 1968, the
Insecticides Rules, 1971, were enacted primarily for the purpose of providing information relating to the
use of pesticides “with aview to prevent risk to human beings’.

Asarule, thelabeled information on the product pack should include the common name and chemical
nomenclature of the activeingredient, composition of the formulation, its application against specific pests
and directionsfor use, first-aid instructions and antidotes.
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The package/container must contain aleaflet printed in all the major languages of the region, giving
detailed technical information about theinsecticide, precautions regarding decontamination and safe disposal
of used containers/packages. However, in the majority of casesthe printed matter isillegible.

Furthermore, under the Insecticides Rules, 1971, a colour code had been prescribed on the label of a
pesticide pack to signify the toxicity of that particular product formulation (see Table 8.1).

Table 8.1: Colour Codes for Pesticides

Category Signal Word Colour Code Probable Lethal Dose (If Liquid)
Extremely toxic Poison Bright red A few drops—one teaspoon
Highly toxic Poison Bright yellow Up to 30 ml

Moderately toxic Danger Bright blue 30 ml — 0.50 litre

Slightly toxic Caution Bright green Over 0.50 litre

Source: Pesticides and You: Buying Guide,
Consumer Guidance Society of India, Bombay, Undated

8.6.3 Redressal

The avenues of redress for environmental wrongs are many (see Bakshi, P M, Procedural Optionsin
Environmental Law, Indian Law Institute, New Delhi, 1993). In brief, the remedies are available as
under:

® The Constitution (through writ petitionsunder Articles 32 and 226);
The Code of Civil Procedure, 1908 (Section 91);
The Code of Criminal Procedure, 1973 (Sections 133 to 144);

®*  Prosecutions under the Indian Penal Code;

® Prosecution under the specific Act;
® Suit by anindividual who has suffered special damage (in tort); and

®  Suitfor compensation under the Public Liability Insurance Act, 1991, and the National Environmental
TribunalsAct, 1995.

Thelast remedy cited ishedged in with the restriction of observance of certain formalities, e.g. notice,
etc. These need to be re-examined.

Recently, the Government issued an Ordinance for the establishment of the National Environment
Appellate Authority. The Authority shall have aformer judge of the Supreme Court or Chief Justice of a
High Court as the Chairperson, a Vice-Chairperson and three Expert Members.

8.7 CASE STUDIES
8.7.1 General observations

Itisproposed to present here afew case studies, illustrating the application, in practice, of various statutory
provisions and constitutional remedies.
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8.7.2 Ethyl alcohol

Rajiv Singh vs. State of Bihar, AIR 1992, Patna, 1986, is a case relating to ethyl alcohol. On the basis of
areport published in the Hindi weekly Ravivar, asocial action group filed awrit petitioninthe PatnaHigh
Court, dleging that the respondent, Shankar Chemical Industries Private Limited, Jagdishpur, near Bhagal pur,
in Bihar, was manufacturing ethyl alcohol and discharging untreated effluent chemical wastes and sewage.
Thiswas not only polluting and damaging the environment but also impaired the health of the people. The
petitioner invoked thefollowing provisions:

® Articles14, 21, 47 and 48(a) of the Indian Constitution;
® Sections 16 and 17, Water (Prevention and Control of Pollution) Act, 1947; and
® Sections 3 and 8 of the Environment Protection Act, 1986.

The High Court initially directed an inquiry and obtained a report from a Committee of Experts and
then temporarily suspended all manufacturing processes in the distillery. By a later order, passed after
considering another Report from the Department of Environment & Forests of the State Government, the
Court permitted resumption of manufacturing, but with certain safeguards. A period of six months was
allowed for the implementation of the Court’s order. A specific directive wasissued by the High Court.

8.7.3 Hazardous industries

InM C Mehtavs. the Union of India, 1995, 4 Scale 789, 1995, 7 Scale SP 7, 1996, 4 SCC 351, 1996, 4
Scale 750, the Supreme Court of India, on awrit petition filled by an environmental activist lawyer, passed
a series of orders regarding the re-location of certain hazardous industries which were running in non-
conforming areasin violation of the Delhi Development Authority Act, 1957, the Master Plan framed by
the Delhi Municipal Corporation Act, 1957, and the Factories Act, 1948.

Incidently, these ordersrai sed questions about the economic consequences of compulsory re-location
of industries. The Supreme Court issued appropriate orders to deal with that aspect also.

A major controversy erupted on the shifting/closure of the polluting unitsin the latter part of the year
2000.

8.7.4 Nature of liability: Oleum case

In 1987, five chemical industries controlled by the same group in village Bichhri, Udaipur, Rajasthan,
started producing oleum or concentrated sulphuric acid, in concentrated form and al so started producing
single super-phosphate. No equipment was installed for the trestment of toxic effluents. The sludge
began poisoning the earth, the water in the wells became dark and diseases began to spread.

The Indian Council for Enviro-legal Action approached the Supreme Court with a writ petition on
behalf of “villagers whose right to life is violated”. The Supreme Court re-affirmed the principle of
absoluteliability laid down earlierin M C Mehtavs. the Union of India, 1987, 1 SCC 395.

Accordingtothisprinciple, if the activity ishazardous or inherently dangerous, the person carrying on
the business must make good the loss caused to any other person by his activity, irrespective of the fact
whether he took reasonable care while carrying on hisactivity. Invoking the principle® polluter pays’, the
Supreme Court declared that responsibility for repairing the damage wasthat of theindustry. The Rajasthan
State Pollution Control Board directed the factoriesto be seal ed. Re-opening would depend on compliance
with the directions and obtaining of the necessary permissions.
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8.7.5 Lessons to be drawn

While these sample studies demonstrate the utility and potency of public interest litigation, they also
illustrate the unfortunate situation of the inadequate enforcement machinery to overseetheimplementation
of environmental litigation.

8.8 HOW TO IMPROVE?

The specific acts related to pollution, public liability and other aspects of environmental law give extra
support to the Act of 1986. If a matter cannot be regulated under the Act of 1986, one can still have
recourse to specific acts. Conversely, if one finds that the specific Act—such asthat dealing with water
pollution or air pollution islacking in any feature, one can still have recourseto the Act of 1986, whichis
not hedged in by alanguage of specificity.

8.8.1 Role of sub-ordinate legislation

Itisalsorelevant to mention that at |east the Environment Protection Act, 1986, hasto be designed so as
to confer extremely wide powers to make subordinate legidation. The result is that there is hardly any
topic belonging to the domain of environment that cannot be regulated by ‘sub-legidlation’ under the
Environment Protection Act, 1986.

8.8.1.1 Legislation and sub-legislation
Avenuesfor improvement with regard to legislation and sub-legislation are:

® Thecontent of the environmental legidationin Indiadoes not require any substantial addition. But,
pending its consolidation in one place, which may take considerable time, the government should
bring out and make available to the public a collection of all laws on the subject (thiswill also be
useful for training—see Section 8.8.3 below); and

® Sub-ordinate legislation on the subject similarly needsto be collected at one place and updated. If
that isnot possible, separate rules should be made easily avail ableto those affected by, or interested
in, the subject.

8.8.2 On case law

A good deal of the content of environmental law in India is now derived from case law. The gist of
important decisionsto date should be brought out by the Government, to promotelegal literacy and public
awareness. |t should be done on adynamic basis, asthe volume and complexity of case lawsgrowsevery
week.

8.8.3 On training

Training occupies an important role in enacting and delivering various laws relating to the consumers
right to a healthy environment. It has now become necessary to impart training to concerned official s of
the Government, including officersof local authorities, regarding the general outline of environmental law
and litigation. Thetraining should focus on the essential s of:

* Thelegidation,
® Thesub-legidation,
® Theadministrative machinery,
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® Litigation process,
® |mportant case laws, and
® Procedural aspects.

® Thetraining duration should not betoo long. The objective should beto provokeinterest and make
the participants familiar with the subject; and

® A collection of Central Acts, prepared as stated above, would be useful for the purpose.

8.8.4 On poison information centres

There has been along felt need for effective, comprehensive, integrated, need-based poison information
centres (PIC). There are so many chemicals being used but not enough information and experience is
availablein dealing with them. Even when such information exists, it isnot easily accessiblewhen required.

The hazardous effects of pesticides are known, yet those who mix and spray them are still unaware of
their hazards. Health professionals are ignorant of their brand names. They are aso ignorant of the
clinical presentation of poisoning cases duetoinjudicious mixing of insecticides, herbicidesand fungicides.

All thiswould require information on usage patterns. Thereis a perpetual shortage, even absence, of
antidotesto poisonous pesticidesin government-run health centres. And private practitionersareunwilling
to deal with such serious cases of poisoning.

The role of the poison information centre (PIC) would involve identification of problem areas, and
associated work towards prevention and prompt treatment. These include:

® |dentification of areasreporting large-scal e poisoning;
® |dentification of toxic substances-related actions already taken up by local groups,

® |dentification of variouspublicinterest litigation filed by communities suffering from thetoxic hazards
of chemica effluents;

® Support to the organised efforts of communities who have been victims, should be given priority;
and

® Monitoring by the Central and State Pollution Control Boards, in order to prevent such tragedies.

8.8.5 Eco-safety of products

The majority of relatively highly toxic pesticides as per the World Health Organisation classification,
which areused under agriculture programmesor vector control of public health, arefor specific unavoidable
use with considerable benefits to the community. These are need-based and because of their inherent
toxicity, they will not meet therigid safety criteria. These are exceptions.

Now, alarge number of chemical pesticidesare used for househol d purposes and for personal hygiene
etc. Unfortunately, there is a mushrooming growth of such products in the market place. These are
usually freely available to the consumer and many of them are not even registered under the I nsecticides
Act, 1968.

Therefore, priority should be givento theregulation of this category of products. Moreover, programmes
for eco-compatible alternative measures for pest management, like Integrated Pest Management, should
be encouraged. Botanical pesticides and biological agents, such as neem formulations and predators,
should be the thrust area of research and development.
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8.8.6 Insecticides Act, 1968—Suggestions for effective implementation

With respect to effective implementation of the Insecticides Act, 1968, the following issues and sugges-
tions are to be considered:

® Inorder to end the fragmentation and piece-meal approach of responsibility, it will be appropriate
that all therelated legidationislocated or coordinated by a single agency;

® Reorganisation should be effected with aview to ensuring the efficiency of regulation of different
laws and achieving optimal functioning of statutory bodies. Theimplementation agency should be
distinct from the main user agencies, i.e. the Ministry of Agriculture and the Ministry of Health &
Family Welfare;

® [tisnecessary to examinetherelevant provisions of the concerned Actsto bring about clarity with
referenceto the authoritieswho areto set environmental safety criteria, and the authoritiesresponsible
for enforcement;

* Non-compliance of toxicological datasubmission by theregistrantsfor the manufacture of pesticides
is the single important factor for the current state of affairs under the Insecticides Act, 1968 (a
majority of pesticides are virtually registered conditionally). This matter isto be examined by the
concerned authorities with reference to the eco-safety of pesticides; and

® The registration at present is a one-time decision and cannot be revoked or withdrawn except
under special circumstances. In fairness, registration should betime-bound, that is, for fiveto seven
years, and bereviewed at each stage of renewal giving due weightage to new information generated
and weeding out out-dated eco-dumping pesticidesin preference of safer eco-compatible substitutes.

Furthermore, the label on a pesticide container should ideally have all the relevant information. If the
label istoo small, it can be included in an accompanying information booklet, and should be givenin all
local languages. If need be, important information can be shown with the help of pictograms for the
benefit of uneducated users. The label should contain at least the following information:

® Product name;

®* Name & address of manufacturing company;

* Net contents;

® Pedticideregistration number;

® Precautionary statement;

® Childhazardswarning;

® Signa word CAUTION in bold letters;

® Statement of practical treatment;

® Directionsfor use;

® Antidote;

® Statement of pesticide classification;

® Storage and disposal methods; and

® Physical or chemica hazards.

Consumer organisations can, and should, play an activerole in thisregard. They should, if possible,
with the help of manufacturers, organise consumer awareness camps, to train consumers in the safe use
and handling of pesticides. Debates should beinitiated about the desirability of using chemical pesticides

to the exclusion of all other methods. Consumer organisations can also act as pressure groups forcing
manufacturersto opt for safer and environmentally sound production and distribution processes.
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8.8.7 In short...

In short, with respect to the consumers’ right to healthy environment, consumer laws should take into
account thefollowing:

® Promoting the use of products, which are environment-friendly;
® Encouraging recycling of consumer goods,

® Requiring environmentally dangerous productsto carry appropriate warnings and instructions for
their safe use and disposal;

® Promoting consumer awareness of safer alternatives to toxic products;

® Encouraging the promotion of ethical and socially responsible practicesby the producersand suppliers
of goods and services;

® Ensuring that social costs of pollution are minimised; and

® Establishing proceduresto monitor international devel opments, and ensuring that the productsthat
are banned/restricted overseas do not find their way into the national market.

8.9 CONCLUSIONS

The above mentioned analysis clearly brings out the various facets of the issue of the right to a healthy
environment, as experienced in India. Governments have tried to ensure a healthy environment for its
citizens by enacting aplethoraof laws and regulations.

However, the important issue for ensuring a healthy environment is not the number of laws and
regulations, but its qualitative aspects. A law can be good only when itsimplementation is comprehensive.
The other important characteristic of a‘good’ law (good governance) isrelated to itsreach. The question
is whether civil society at large has an effective access to the law.

Lawmakers are blamed because of the poor implementation of laws in India. The “Environment
Protection Act” is the holistic law regarding the right to a healthy environment. However, the lack of
proper implementation of thisholistic aswell asoverreaching law/act makesit difficult for the consumers
to enjoy ahealthy environment.

To sum up, for the effective implementation of laws/acts regarding consumers' right to a healthy
environment, it isimperative that they be multi-dimensional. The lack of emphasis on any one of them
would certainly lead to poor public policy, and hence, associated public action. Thisiswherethe consumer
organi sations comeinto the picture. Consumer organi sations should organise themselves and get involved
in the various processes of implementation of Acts and laws, which are made for the benefit of the
consumers, since the majority of them are not aware of such laws or of their rights.

This chapter is researched and written with inputs from Mr. P M Bakshi, former Member of the Law Commission of India, New
Delhi and Mr N G Wagle, Chairman, Consumer Guidance Society of India, Bombay.
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Annexure-|

UNITED NATIONS GUIDELINES FOR
CONSUMER PROTECTION

I. OBJECTIVES

1. Takinginto account theinterests and needsof consumersinall countries, particularly thosein devel oping
countries; recognising that consumers often face imbalances in economic terms, educational levels,
and bargaining power; and bearing in mind that consumers should have the right of access to non-
hazardous products, aswell astheright to promote just, equitabl e and sustai nable economic and social
development and environmental protection, these guidelinesfor consumer protection havethefollowing
objectives:

(a) To assist countries in achieving or maintaining adequate protection for their population as
CONSUMEYs;

(b) Tofacilitate production and distribution patternsresponsive to the needs and desires of consumers,

(c) Toencouragehighlevelsof ethical conduct for those engaged in the production and distribution of
goods and services to consumers,

(d) To assist countries in curbing abusive business practices by all enterprises at the national and
international levelswhich adversely affect consumers,

(e) Tofacilitate the development of independent consumer groups;
(f) Tofurtherinternational cooperation inthefield of consumer protection;

(9) Toencouragethe development of market conditionswhich provide consumerswith greater choice
at lower prices.

(h) To promote sustainable consumption.

Il. GENERAL PRINCIPLES

2. Governmentsshould devel op or maintain astrong consumer protection policy, taking into account the
Guidelines set out bel ow and rel evant international agreements. In so doing, each Government should
set its own priorities for the protection of consumers in accordance with the economic, social and
environmental circumstances of the country and the needs of its popul ation, bearing in mind the costs
and benefits of proposed measures.

3. Thelegitimate needs which the guidelines areintended to meet are the following:

(a) The protection of consumers from hazards to their health and safety;
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10.

(b) The promotion and protection of the economic interests of consumers;

(c) Accessof consumersto adequate information to enabl e them to make informed choicesaccording
toindividual wishesand needs,

(d) Consumer education, including education on the environmental, social and economic impacts of
consumer choice;

(e) Availahility of effective consumer redress,

(f) Freedom toform consumer and other rel evant groups or organisations and the opportunity of such
organisations to present their views in decision-making processes affecting them;

(9) The promotion of sustainable consumption patterns.

Unsustainabl e patterns of production and consumption, particularly inindustrialised countries, arethe
major cause of the continued deterioration of the global environment. All countries should strive to
promote sustainable consumption patterns; developed countries should take the lead in achieving
sustai nable consumption patterns; devel oping countries should seek to achieve sustainable consumption
patternsintheir devel opment process, having due regard to the principle of common but differentiated
responsibilities. The special situation and needs of devel oping countriesin thisregard should befully
taken into account.

Paliciesfor promoting sustai nable consumption should takeinto account the goal s of eradicating poverty,
satisfying the basic human needs of all members of society, and reducing inequality within and between
countries.

Governments should provide or maintain adequate infrastructure to devel op, implement and monitor
consumer protection policies. Special care should be taken to ensure that measures for consumer
protection areimplemented for the benefit of all sectors of the population, particularly therural population
and peoplelivingin poverty.

All enterprises should obey therelevant laws and regul ations of the countriesin which they do business.
They should a so conform to the appropriate provisionsof internationa standardsfor consumer protection
to which the competent authorities of the country in question have agreed. (Hereinafter referencesto
international standardsin the guidelines should be viewed in the context of this paragraph.)

The potential positive role of universities and public and private enterprises in research should be
considered when devel oping consumer protection policies.

GUIDELINES
Thefollowing guidelines should apply both to home-produced goods and services and to imports.

In applying any procedures or regulations for consumer protection, due regard should be given to
ensuring that they do not become barriers to international trade and that they are consistent with
international trade obligations.

A. Physical safety

1.

Governments should adopt or encourage the adoption of appropriate measures, including legal systems,
safety regulations, national or international standards, voluntary standards and the maintenance of
safety records to ensure that products are safe for either intended or normally foreseeable use.
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12.

13.

14.

16.

17.

18.

19.

20.

21.

Appropriate policies should ensure that goods produced by manufacturers are safefor either intended
or normally foreseeable use. Those responsiblefor bringing goodsto the market, in particular suppliers,
exporters, importers, retailers and the like (hereinafter referred to as “distributors’), should ensure
that whilein their care these goods are not rendered unsafe through improper handling or storage and
that whilein their carethey do not become hazardousthrough improper handling or storage. Consumers
should beinstructed in the proper use of goodsand should beinformed of therisksinvolvedinintended
or normally foreseeable use. Vital safety information should be conveyed to consumersby internationally
understandabl e symbolswherever possible.

Appropriate policies should ensure that if manufacturers or distributors become aware of unforeseen
hazards after products are placed on the market, they should notify the relevant authorities and, as
appropriate, the public, without delay. Governments should also consider ways of ensuring that
consumers are properly informed of such hazards.

Governments should, where appropriate, adopt policiesunder which, if aproduct isfound to be serioudy
defective and/or to constitute asubstantial and severe hazard even when properly used, manufacturers
and/or distributors should recall it and replace or modify it, or substitute another product for it; if itis
not possible to do this within a reasonable period of time, the consumer should be adequately
compensated.

. Promotion and protection of consumers economic interests
15.

Government policies should seek to enable consumersto obtain optimum benefit from their economic
resources. They should also seek to achieve the goals of satisfactory production and performance
standards, adequate distribution methods, fair business practices, informative marketing and effective
protection against practices which could adversely affect the economic interests of consumers and
the exercise of choice in the market-place.

Governments should intensify their efforts to prevent practices which are damaging to the economic
interests of consumers through ensuring that manufacturers, distributors and others involved in the
provision of goods and services adhere to established laws and mandatory standards. Consumer
organisations should be encouraged to monitor adverse practices, such as the adulteration of foods,
false or misleading claimsin marketing and service frauds.

Governments should develop, strengthen or maintain, as the case may be, measures relating to the
control of restrictive and other abusive busi ness practiceswhich may be harmful to consumers, including
means for the enforcement of such measures. In this connection, Governments should be guided by
their commitment to the Set of Multilaterally Agreed Equitable Principlesand Rulesfor the Control of
Restrictive Business Practices adopted by the General Assembly in resolution 35/63 of 5 December
1980.

Governments should adopt or maintain policies that make clear the responsibility of the producer to
ensure that goods meet reasonable demands of durability, utility and reliability, and are suited to the
purpose for which they are intended, and that the seller should see that these requirements are met.
Similar policies should apply to the provision of services.

Governments should encourage fair and effective competition in order to provide consumerswith the
greatest range of choice among products and services at the lowest cost.

Governments should, where appropriate, seeto it that manufacturers and/or retailers ensure adequate
availability of reliable after-sales service and spare parts.

Consumers should be protected from such contractual abuses asone-sided standard contracts, exclusion
of essential rightsin contracts, and unconscionabl e conditions of credit by sellers.
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22. Promotional marketing and sales practices should be guided by the principle of fair treatment of
consumers and should meet legal requirements. Thisrequiresthe provision of theinformation necessary
to enable consumersto take informed and independent decisions, as well as measures to ensure that
theinformation provided is accurate.

23. Governments should encourage all concerned to participate in the free flow of accurate information
on al aspects of consumer products.

24. Consumer access to accurate information about the environmental impact of products and services
should be encouraged through such means as product profiles, environmental reports by industry,
information centresfor consumers, voluntary and transparent eco-labelling programmes and product
information hotlines.

25. Governments, in close collaboration with manufacturers, distributors and consumer organisations,
should take measures regarding misleading environmental claims or information in advertising and
other marketing activities. The development of appropriate advertising codes and standards for the
regulation and verification of environmental claims should be encouraged.

26. Governments should, within their own national context, encourage theformulation and implementation
by business, in cooperation with consumer organisations, of codes of marketing and other business
practices to ensure adequate consumer protection. Voluntary agreements may also be established
jointly by business, consumer organisations and other interested parties. These codes should receive
adequate publicity.

27. Governments should regularly review legislation pertaining to weights and measures and assess the
adequacy of the machinery for its enforcement.

C. Standards for the safety and quality of consumer goods and services

28. Governments should, as appropriate, formulate or promote the elaboration and implementation of
standards, voluntary and other, at the national and international levels for the safety and quality of
goodsand services and give them appropriate publicity. National standardsand regulationsfor product
safety and quality should be reviewed from timeto time, in order to ensure that they conform, where
possible, to generally accepted international standards.

29. Where a standard lower than the generally accepted international standard is being applied because
of local economic conditions, every effort should be made to raise that standard as soon as possible.

30. Governments should encourage and ensure the availability of facilitiesto test and certify the safety,
guality and performance of essential consumer goods and services.

D. Distribution facilities for essential consumer goods and services
31. Governments should, where appropriate, consider:

(a) Adopting or maintaining policies to ensure the efficient distribution of goods and services to
consumers; where appropriate, specific policies should be considered to ensure the distribution of
essential goods and serviceswherethisdistribution isendangered, as could bethe case particularly
in rural areas. Such policies could include assistance for the creation of adequate storage and
retail facilitiesin rura centres, incentivesfor consumer self-help and better control of the conditions
under which essential goods and services are provided in rural areas,

(b) Encouraging the establishment of consumer cooperativesand related trading activities, aswell as
information about them, especially inrural areas.
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E. Measures enabling consumers to obtain redress

32. Governments should establish or maintain legal and/or administrative measuresto enable consumers
or, asappropriate, rel evant organi sationsto obtain redressthrough formal or informal proceduresthat
are expeditious, fair, inexpensive and accessible. Such procedures should take particular account of
the needs of low-income consumers.

33. Governments should encourage all enterprisesto resolve consumer disputesin afair, expeditiousand
informa manner, and to establish voluntary mechanisms, including advisory services and informal
complaints procedures, which can provide assistance to consumers.

34. Information on available redress and other dispute-resolving procedures should be made available to
consumers.

F. Education and information programmes

35. Governments should develop or encourage the development of general consumer education and
information programmes, including information on the environmental impacts of consumer choices
and behaviour and the possibleimplications, including benefitsand costs, of changesin consumption,
bearing in mind the cultural traditions of the people concerned. The aim of such programmes should
be to enable people to act as discriminating consumers, capable of making an informed choice of
goods and services, and conscious of their rightsand responsibilities. In devel oping such programmes,
special attention should be given to the needs of disadvantaged consumers, in both rural and urban
areas, including low-income consumers and those with low or non-existent literacy levels. Consumer
groups, businessand other relevant organisations of civil society should beinvolvedinthese educationa
efforts.

36. Consumer education should, where appropriate, become an integral part of the basic curriculum of
the educational system, preferably as a component of existing subjects.

37. Consumer education and information programmes should cover such important aspects of consumer
protection asthefollowing:

(a) Health, nutrition, prevention of food-borne diseases and food adulteration;

(b) Product hazards,

(c) Product labelling;

(d) Relevant legidlation, how to obtain redress, and agencies and organisationsfor consumer protection;

(e) Information on weights and measures, prices, quality, credit conditions and availability of basic
necessities,

(f) Environmental protection; and

(g) Efficient use of materials, energy and water.

38. Governments should encourage consumer organisations and other interested groups, including the
media, to undertake education and information programmes, including on the environmental impacts
of consumption patterns and on the possible implications, including benefits and costs, of changesin
consumption, particularly for the benefit of low-income consumer groupsin rural and urban areas.

39. Business should, where appropriate, undertake or participatein factual and relevant consumer education
and information programmes.

40. Bearing in mind the need to reach rural consumers and illiterate consumers, Governments should, as
appropriate, devel op or encourage the devel opment of consumer information programmesin the mass
media.
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41. Governments should organise or encouragetraining programmesfor educators, mass mediaprofessionals

46.

47.

49,

and consumer advisers, to enable them to participatein carrying out consumer information and education
programmes.

. Promotion of sustainable consumption
42.

Sustai nable consumption includes meeting the needs of present and future generations for goods and
servicesinwaysthat are economically, socially and environmentally sustainable.

. Responsibility for sustainable consumptionisshared by all members and organisations of society, with

informed consumers, Government, business, labour organisations, and consumer and environmental
organisations playing particularly important roles. Informed consumershavean essential rolein promoting
consumption that isenvironmentally, economically and socially sustainable, including through the effects
of their choices on producers. Governments should promote the devel opment and implementation of
policies for sustainable consumption and the integration of those policies with other public policies.
Government policy making should be conducted in consultation with business, consumer and
environmental organisations, and other concerned groups. Business hasaresponsibility for promoting
sustainable consumption through the design, production and di stribution of goodsand services. Consumer
and environmental organisations have aresponsibility for promoting public participation and debate on
sustainable consumption, for informing consumers, and for working with Government and business
towards sustai nable consumption.

. Governments, in partnership with business and rel evant organi sations of civil society, should develop

and implement strategies that promote sustai nable consumption through amix of policiesthat could
include regulations; economic and social instruments; sectoral policies in such areas as land use,
transport, energy and housing; information programmesto rai se awareness of theimpact of consumption
patterns; removal of subsidies that promote unsustainable patterns of consumption and production;
and promotion of sector-specific environmental-management best practices.

. Governments should encourage the design, development and use of products and services that are

safe and energy and resource efficient, considering their full life-cycleimpacts. Governments should
encourage recycling programmes that encourage consumers to both recycle wastes and purchase
recycled products.

Governments should promote the devel opment and use of national and international environmental
health and safety standards for products and services; such standards should not result in disguised
barriers to trade.

Governments should encourageimpartial environmental testing of products.

. Governments should safely manage environmentally harmful uses of substances and encourage the

development of environmentally sound aternativesfor such uses. New potentially hazardous substances
should be evaluated on ascientific basisfor their long-term environmental impact prior to distribution.

Governments should promote awareness of the health-related benefits of sustainable consumption
and production patterns, bearing in mind both direct effectsonindividual health and collective effects
through environmental protection.

50. Governments, in partnership with the private sector and other rel evant organi sations, should encourage

51.

the transformation of unsustainable consumption patterns through the development and use of new
environmentally sound products and services and new technologies, including information and
communication technol ogies, that can meet consumer needswhile reducing pollution and depl etion of
natural resources.

Governments are encouraged to create or strengthen effective regulatory mechanismsfor the protection
of consumers, including aspects of sustai nable consumption.
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52.

55.

57.

59.

61.

Governments should consider arange of economic instruments, such as, inter alia, fiscal instruments
and internalisation of environmental costs, to promote sustainable consumption, taking into account
socia needs, the need for disincentivesfor unsustainabl e practi ces and incentivesfor more sustainable
practices, while avoiding potential negative effects for market access, in particular for developing
countries.

. Governments, in cooperation with business and other relevant groups, should develop indicators,

methodol ogies and databases for measuring progress towards sustainable consumption at all levels.
Thisinformation should bepublicly available.

. Governments and international agencies should take the lead in introducing sustainable practicesin

their own operations, in particular through their procurement policies. Government procurement, as
appropriate, should encourage devel opment and use of environmentally sound products and services.

Governments and other rel evant organi sations shoul d promote research on consumer behaviour related
to environmental damage in order to identify ways to make consumption patterns more sustainable.

. Measures relating to specific areas
56.

In advancing consumer interests, particularly in developing countries, Governments should, where
appropriate, give priority to areas of essential concern for the health of the consumer, such as food,
water and pharmaceuticals. Policies should be adopted or maintained for product quality control,
adequate and secure distribution facilities, standardised international |abelling and information, aswell
as education and research programmes in these areas. Government guidelines in regard to specific
areas should be developed in the context of the provisions of this document.

Food. When formulating national policiesand planswith regard to food, Governments should takeinto
account the need of all consumers for food security and should support and, as far as possible, adopt
standards from the Food and Agriculture Organisation of the United Nations and the World Health
Organisation Codex Alimentarius or, in their absence, other generally accepted international food
standards. Governments should maintain, develop or improve food safety measures, including, inter
alia, safety criteria, food standards and dietary requirements and effective monitoring, inspection and
evaluation mechanisms.

. Governments should promote sustainable agricultural policiesand practices, conservation of biodiversity,

and protection of soil and water, taking into account traditional knowledge.

Water. Governments should, within the goals and targets set for the International Drinking Water
Supply and Sanitation Decade, formulate, maintain or strengthen national policies to improve the
supply, distribution and quality of water for drinking. Due regard should be paid to the choice of
appropriate levels of service, quality and technology, the need for education programmes and the
importance of community participation.

. Governments should assign high priority to the formulation and implementation of policies and

programmes concerning the multiple uses of water, taking into account the importance of water for
sustainable development in general and its finite character as a resource.

Pharmaceuticals. Governments should develop or maintain adequate standards, provisions and
appropriate regulatory systemsfor ensuring the quality and appropriate use of pharmaceuticalsthrough
integrated national drug policieswhich could address, inter alia, procurement, distribution, production,
licensing arrangements, registration systems and the availability of reliable information on
pharmaceuticals. In so doing, Governments should take special account of the work and
recommendations of the World Health Organisation on pharmaceuticals. For relevant products, the
use of that organisation’s Certification Scheme on the Quality of Pharmaceutical ProductsMovingin
International Commerce and other international information systems on pharmaceuticals should be
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62.

66.

67.

69.

encouraged. Measures should also be taken, as appropriate, to promote the use of international non-
proprietary names (INNs) for drugs, drawing on the work done by the World Health Organisation.

In addition to the priority areasindicated above, Governments should adopt appropriate measuresin
other areas, such as pesticides and chemicalsin regard, where relevant, to their use, production and
storage, taking into account such relevant health and environmental information as Governments may
reguire producersto provide and includein thelabelling of products.

INTERNATIONAL CO-OPERATION

. Governments should, especialy inaregional or subregional context:

(a) Develop, review, maintain or strengthen, asappropriate, mechanismsfor the exchange of information
on national policies and measuresin thefield of consumer protection;

(b) Cooperate or encourage cooperation in the implementation of consumer protection policies to
achieve greater results within existing resources. Examples of such cooperation could be
collaboration in the setting up or joint use of testing facilities, common testing procedures, exchange
of consumer information and education programmes, joint training programmes and joint el aboration
of regulations;

(c) Cooperatetoimprovethe conditionsunder which essential goods are offered to consumers, giving
dueregard to both price and quality. Such cooperation could includejoint procurement of essential
goods, exchange of information on different procurement possibilities and agreementson regional
product specifications.

. Governments should develop or strengthen information links regarding products which have been

banned, withdrawn or severely restricted in order to enable other importing countries to protect
themselves adequately against the harmful effects of such products.

. Governments should work to ensure that the quality of products, and information relating to such

products, does not vary from country to country in a way that would have detrimenta effects on
consumers.

To promote sustai nable consumption, Governments, international bodies and business should work
together to devel op, transfer and disseminate environmentally sound technologies, including through
appropriatefinancial support from devel oped countries, and to devise new and innovative mechanisms
for financing their transfer among all countries, in particular to and among devel oping countries and
countrieswith economiesin transition.

Governments and international organisations, as appropriate, should promote and facilitate capacity
building in the areaof sustainable consumption, particul arly in devel oping countries and countrieswith
economiesin transition. In particular, Governments should al so facilitate cooperation among consumer
groups and other relevant organisations of civil society, with the aim of strengthening capacity in this
area.

. Governmentsand international bodies, as appropriate, should promote programmesrel ating to consumer

education and information.

Governments should work to ensurethat policiesand measuresfor consumer protection areimplemented
with due regard to their not becoming barriersto international trade, and that they are consistent with
international trade obligations.

Copyright © United Nations 10/08/1999
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Annexure-11

National Consumer Policy

Mahatma Gandhi, the Father of the Nation, described the consumer as:

“ A customer is the most important visitor in our premises. He is not dependent
on us, we are dependent on him. He is not an interruption in our work, heisthe
purpose of it. He is not an outsider to our business, he is part of it. We are not
doing him a favour by serving him, he is doing us a favour by giving us an
opportunity to do so.”

Final Draft of National Consumer Policy,
adopted during Consultation held at New Delhi, 3rd March 1998
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|. Preamble

1.1 Therationale behind the National Consumer Policy stemsfrom Article 39 of the Constitution of India
which has enshrined the Directive Principlesto be followed by the State to ensure all-round welfare of the
citizens of the country. The basic premise of the National Consumer Policy is to ensure that goods,
services and technology are available to consumers at reasonable prices and acceptable standards of
quality. Thereisaconsumer dimension in almost every area of governance, and therefore a need to take
into consideration consumers’ interestsin al policy decisions and implementation thereof. The National
Consumer Policy seeksto provide guidelinesto different branches of the Government and agenciesat all
levels in maintaining the appropriate consumer dimension while taking any step or decision which will
have an impact on consumers’ interests.

1.2 Inview of complexity of the market place and technology and impact of liberalisation, the consumer
needs to be protected. In the past, there was the system of barter and consumers did not have to choose
from a large range—the allocation of resources was simpler. However, the situation has changed
considerably. With the growth and dominance of the market place, consumers' interests and protection
have taken a back seat. The perfect market place is a myth, and an economist’s dream.

1.3. Faced withthisreality the United Nations debated and adopted the Guidelinesfor Consumer Protection
in 1985. These Guidelinesalso call upon the member governmentsto devel op, maintain and strengthen a
strong consumer policy, and provide for enhanced protection of consumers by enunciating various steps
and measures. In 1995, the Guidelineswere reviewed, and someissues, which needed further elaboration
and expansion, were espoused by consumer organisations. Among the issues are access to basic needs,
appropriate regul atory policies, sustainable consumption etc.

1.4 Indiaalso adopted a consumer protection legislation—Consumer Protection Act in 1986 (COPRA)
which recognisesthefollowing six rights of consumers:

* Sofety: The right to be protected against the marketing of goods and services which are
hazardousto life and property.

* |Information: Theright to beinformed about the quality, quantity, potency, purity, standard and
price of goods or services, as the case may be, so as to protect the consumer against unfair
trade practices.

®  Choice Theright to be assured, wherever possible, accessto avariety of productsand services
at competitive prices.

®  Representation: Theright to be heard and to be assured that consumer’sinterests will receive
due consideration at appropriate forums.

®* Redressal: Theright to seek redressal against unfair trade practicesor restrictivetrade practices
or unscrupul ous exploitation of consumers.

®  Consumer education: Theright to consumer education.

1.5 Furthermore, from the U.N. Guidelinesfor Consumer Protection, 1985, two other rights of consumers
areinferred:

® Basicheeds: Theright to basic goodsand serviceswhich guaranteedignified living. It includes
adequate food, clothing, health care, drinking water and sanitation, shelter, education, energy
and transportation.

® Healthy environment: Theright to aphysical environment that will enhancethe quality of life.
It includes protection against environmental damage. It acknowledgesthe need to protect and
improve the environment for future generations aswell.
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1.6 To promote accountability , transparency and good governance the National Consumer Policy seeks
to encourage all ministries, departments and other bodies, government and non-government, to adopt
“Citizens Charters’ that will spell out the standards of service availableto consumers and citizens.

Il. Objectives

2.1 TheConstitution of Indiaseeksto ensurefor itscitizens—social, economic and palitical justice. However,
as consumers face imbalances in economic terms, education levels and bargaining power, the National
Consumer Policy aimsto promote and protect consumer rightsfor just, equitable and sustainable economic
and social development.

2.2 Taking into account the needs of and prioritiesfor consumersthe abjectives of the National Consumer
Policy thus areto:

a. Strengthen production and distribution patterns which are responsive to the needs of
consumers, and with the goal of promoting sustainable consumption on an equitable
basis;

b. Advocate and promote ethical conduct, transparency, consumer participation and
responsivenessin the choice of appropriate technology and environmental responsibility
in providing goods, services and technology to consumersat all levels;

c. Promotethedevel opment of market conditionswhich provide consumerswith appropriate
choices at fair prices and right quality, and lesser burden on the environment;

d. Promote assessment of consumer impact in every area of governance where consumer
interests are affected;

e. Promote participation of consumers in every area of governance, particularly in the
Panchayati Raj system;

f.  Promote adoption of Citizens Chartersfor greater accountability and transparency in
governance,

g. Encourage policiesand programmesto enable sustainabl e production and consumption
patterns;, and

h. Promote regional and international co-operation in the field of consumer protection,
sustai nable consumption and production patterns.

1. Principles

3.1 Thepoalicy intendsto:
a. Empower consumers to have access to the basic needs of life;
b. Protect consumers from hazards to their life and safety;

c. Enhance the access of consumers to adequate information to enable them to make
informed and environmentally benign choicesaccording to individual aswell associetal
needs;

d. Promote consumer education through formal aswell as non-formal education systems
so asto help consumers in their decision making;

e. Promote accountability and transparency through adoption of Citizens' Charters;
f.  Provide expeditious and inexpensive system of delivery of justice;

g. Promoteanindependent consumer movement in the country by providing assistanceto
consumer and other relevant groups to form their organisations and giving them the
opportunity to present their viewsin the decision-making process.
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h.  Initiate and implement appropriate mechanismsfor exchange of information on measures
of consumer protection, nationally, regionally and internationally.

3.2 Bearing in mind the costs and benefits of proposed measures, the economic, social, cultural and
technological diversity of the country, and the needs of its population, evolvetimebound programmesfor
the protection of consumers.

V. Measures

4.1 These measures will apply to indigenously produced goods, services and technology as well asto
imports.

4.2 Physical safety: Protect consumers from hazards to their life and safety:

a. Enhance the adoption of national aswell asinternational standards for the safety and
quality of goods, servicesand technology; and

b. Encourageand build capacity of consumer organisationsto carry out testing of essential
consumer goods and dissemination of information.

4.3 Information: Access of consumersto adequate and reliable information:

a. Government, business and voluntary organisations should develop and strengthen
consumer information programmes to encourage people to act as discriminating
consumers. Special attention is to be given to the development of mass media
programmes to cater to the needs of the disadvantaged consumers;

b. Enhance the access of consumers to adequate information to enable them to make
informed and environmentally benign choice of goods, servicesand technol ogy according
toindividual aswell as societal needs; and

c. Encourage formulation, adoption and wide dissemination of Citizens' Chartersin all
ministries, department and bodies of govenment, business and cooperative sectors to
increase awareness, accountability and transparency.

4.4 Choice: Promote and protect consumers' interests to make informed choice of goods, services
and technology:

a. Strengthen measures to prevent restrictive and unfair business/trade practices which
are harmful to consumers and the environment; and

b. Develop, maintain and strengthen a fair competition policy with a view to provide
consumers with appropriate range of choice of goods, services and technology at the
lowest prices.

4.5 Representation: Represent consumers’ view in the decision-making process:

a. Provideand strengthen representation to consumer organisationsin the decision-making
process of the Government at al levels aswell as business and co-operatives;

b. Promoteand encourage anindependent consumer movement inthe country by providing
help to consumer groupsto form their organi sations and giving them the opportunity to
present their views in the decision-making process; and

c. Encourage formulation, adoption and wide dissemination of Citizens Chartersin all
ministries, departments and bodies of govenment, business and cooperative sectorsto
increase representation, accountability and transparency.
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4.6 Redressal: Expeditious and inexpensive consumer redressal system:

a.

Strengthen legal and admini strative measuresto enableindividual consumers, consumers
as a class and consumer organisations to obtain redressal through quasi-judicial
procedures; and

Encourage consumers to take recourse to alternative dispute resolution systems such
asarbitration, conciliation and /or ombudsmen schemes.

4.7 Consumer education: To help consumersin their decision making:

a.

Promote consumer education as an integral part of the formal education system at
primary, secondary and collegelevels,

Encourage businessto undertake publication of consumer educational material for mass
distribution; and

Enable consumer organisations to undertake capacity building programmes for
consumers, activists and others.

4.8 Basic needs: Access of consumers to basic goods, services and technology:

a.

Strengthen measures to ensure access of consumers to basic goods and services of
acceptable quantity which include adequate supply of basic goodslikefood and clothing,
and utility serviceslike health care, drinking water and sanitation, housing, education,
energy and transportation; and

Encourage the establishment and strengthening of consumer co-operatives and related
trading activities aswell asinformation about them, especially in rural areas.

4.9 Healthy environment: Sustai nable production and consumption patterns:

a.

Develop and strengthen environmental testing of products and dissemination of
information through governmental institutions, mediaand consumer organisations, and

Encourage consumer organisations to review the implementation of environmental
regulations by providers of goods, services and technology and verification of
environmental safety claims.

4.10 International exchange of information on consumer protection:

a.

b.

Initiate and implement exchange of information on measures of consumer protection,
regionally and internationally; and

Encourage consumer organi sationsto participate in information exchange programmes
withinternational organisations.

V. Monitoring and Evaluation

5.1 1nview of economic, social, cultural and technological diversity of the country, it isessential to adopt
and strengthen monitoring and eval uation mechanismsby involving consumer and other groups, and business

in the process of implementation of the aforesaid measures to achieve the objectives.

5.2 COPRA providesfor establishment of the Central Consumer Protection Council at the national level
and state consumer protection councilsat state and union territory headquarters. Furthermore, to establish
an apex National Consumer Policy Coordination Council with the Prime Minister asits chairperson, so

that consumer protection issues receive the highest consideration in every area of governance.

#24 K CUTS
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Annexure-111

Report of the Proceedingsof the
1st National Consultation on
Consumer Policy in India

Jaipur, October 18-19, 1997

Day One: 18.10.1997
Inaugural Session

Pradeep S Mehta, General Secretary of Consumer Unity & Trust Society (CUTYS) started the session
by introducing | C Srivastava, Principal Secretary, Food and Civil Supplies, Government of Ragjasthan,
and SChakravarty, Member, Monopolies and Restrictive Trade Practices Commission.

M ehtathanked the distinguished guestsfor spending their valuable timein this national consultation,
and then went on to clarify why the meeting wascalled ‘ consultation’, not ‘ seminar’ . He said, the meeting
isaconsultation on consumer policy asit wantsto take stock of the implementation of the United Nations
Guidelines on Consumer Policy, 1985 in India. It is not a presentation of different papers on scattered
issues, but to look at the issue of consumer protection in aholistic manner.

The UN Guidelines cover eight consumer rightsin five sections. CUTS hastaken the responsibility to
do this project on theimplementation of consumer rightsin India, and it has produced areport covering al
rights under six chapters.

However, Mehta also clarified that the report does not come out with a score card regarding the
implementation of variousconsumers' rightsin India.

Onereason for the none-to-impressive implementation of the UN Guidelinesisthe size of the country
itself. For example, it is probably impossible to provide the right to basic needs to each and every citizen
of the country. However, it is to be mentioned that there is avast pool of ‘human beings who are not
consumersin conventional economic sense (in termsof purchasing power), and for them theright to basic
needsisimportant.

Another reason was lack of holistic policy on the part of the government itself. For example, the
Ministry of Health did not devel op ahalistic health policy with respect to theright to health which, inturn,
comes under the right to basic needs.

Thethird reason for imperfect implementation islack of coherence and cogent action among different
authorities concerned with consumers' rights. For example, in India, the drug policy has been devel oped
by the Ministry of Chemicals; not that of Health.

The fourth reason with respect to non-adherence to the UN Guidelinesisthat of resources. But, even
with adequate resources, there is improper utilisation of resources, which makes the problem of
implementation more acute.

At the same time, Mehta said that the consumer dimension exists almost in every sphere of socio-
economico-palitico activities. Therefore, thegoal of the government isto devel op acomprehensive consumer
policy statement by taking into account all factors relevant to the protection of consumer rights. He
mentioned that unfortunately not many governmentsin the world have acomprehensive consumer policy
statement; including developed country governments. Ason today, only Japan and Sweden have consumer

policy legidation.
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Therefore, according to Mehta, the objective of the document isto fill up the gaping holes regarding
the implementation of consumer policy in India. Asamatter of fact, he took the example of safety. Here
is an areawhere practically no comprehensive policy existsin India. Thisis particularly true in case of
services. Hetook the example of recent firetragedy at the Upahar cinemahousein New Delhi. According
to him, various regulations with respect to fire-related safety were not enforced properly due to the
multiplicity of agenciesresponsibleto deliver their respective duties. And the problem lies here—lack of
co-ordination between various agencies. Another example was that of road accidents. There is no
comprehensive data base regarding the nature and cause of accidents—it requires comprehensive and
broad-based information dissemination system.

Chakravarty, in his opening remarks, said that at the outset one should make clear whether we need
aconsumer palicy or not, and if yes, what it should be? According to him, for the protection of consumers’
rights, a priori we need a consumer policy.

In India, two major legislations regarding consumers' protection are the Consumer Protection Act
(COPRA), 1986 and the Monopolies and Restrictive Trade Practices (MRTP) Act, 1969. However, at
every stage of evaluation, they arelooking at parts; not thewhole. Again, thereare more thingswhich are
not said than those which are incorporated in those acts.

Therefore, theraisond' etre of the consumer policy islook at the root of theissue, which according to
him isconsumerism. However, by consumerism one should not mean to interpret it strictly interms of the
liberal concept of “moreisbetter”. The notion of consumerism, if correctly interpreted, would lead to the
protection of consumers from two things—one is fraud and the other is the prevalence of dangerous
productsin the market (which has both quantitative and qualitative dimensions).

On defining consumerism, he distinguished between private and public consumers. In case of public
consumption, he argued that the deficiency in services should beincluded in the realm of the MRTPACt.

Then, he went on to present different practices through which consumers become vulnerable in the
market. They are as follows:

fraudulent/misleading trade practices,

insufficient information regarding productsand services,

unfair, monopolistic, pejorative trade practices,

mis/non/under representation (silenceisan offence) of goods and services, and economic exploitation
through setting high price level (e.g. he mentioned the merger of HLL-TOMCO).

According to him one way to protect consumers is to provide more choice to them. Thus, there are
three imperatives in shaping a comprehensive (holistic) consumer policy. They are asfollows:

® politica will,

® bureaucracy should be empathetic to consumers causes—it is not adequate to be sympathetic
only, i.e. they haveto put themselvesin place of common consumers, and

® judiciary should beresponsiveininterpretation of law vis-a-visnatural justice.

Then hewent on to elaborate on two related doctrines with respect to consumers’ protection. Thefirst
one is called “caveat emptor”, i.e. it is the buyers responsibility to protect him/herself. However, the
present day notion regarding consumers’ protection has metamorphisised towards the second doctrine—
“caveat venditor”, i.e. sellers are responsible for consumers’ protection. In explaining this doctrinal
change of emphasis, he quoted M K Gandhi—" Customers are not dependent on us, but we....”.

According to him, consumer policy (consumerism) is not progressing in India due to the following
reasons:

* widespread poverty in the country;

® theextent of malnutrition (hunger has no choice);

* indifferent attitude on the part of the well off section of the population (shirking responsibility and
duty as an informed consumer);
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® inadequate organisation of consumers; and
® existence of plethoraof lawsaong with non-responsive administration.

There are two types of consumers:

® prudent consumers, i.e. who make informed choices, and
® imprudent consumers, i.e. who make uninformed (regarding price and quality of goods and services)
choices.

Thereis an inherent conflict of interests between the consumers and producers. This conflict arises
dueto the existence of costsinvolved in taking corrective actions. There are three types of costsincurred
by the producers—decision cost, manufacturing cost and cost of regulations. Thefirst oneis negatively
related with theintensity of regulations, whilethe other two are positively related. Theequilibrium pointis
reached at the intersection between the manufacturing cost and decision cost, and from the corresponding
total cost function, we get the minimum socia cost involvedintaking corrective actionsaswell asoptimal
intensity of regulations.

Therefore, thereis the need for taking a balanced view on consumer protection. The following needs
are to be examined for the achievement of such goal:

® need for voluntary practices;
® need to assume responsihility on the part of the supplier; and
* need for cost-benefit analysis (between consumer protection and cost of regulations).

Srivastava started his speech by stating that it was his pleasure and privilege to come to this
consultation. According to him, everybody is a consumer and the mindset of the consultation should
evolve around thistheme.

At the outset, heremarked that we haveto place the context first. In the context of poor implementation
of various policies he gave the example of prevailing monoculture of cropsin the country and the resultant
problem of food insecurity.

Hetalked about the credibility of the system. At present, the administrator’ sword haslost itscredibility
due to the lack of execution of the responsibility vested in them, argued Srivastava.

Therefore, what is required is not only political will, but administrative will as well. And it is not
necessary to wait for the politiciansto give guidance. What is required for responsive administrationisa
constant interface between the people and the executor of various palicies.

In this context, he opined that there is no alternative to the Panchayati Rgj system, because it is the
systemitself which educates peopl e by inducing them to do things of their advantages, and not to do those
which are against their society. In other words, he urged upon the people at large to take up the leadership.

In doing so, thefollowing points are to be kept in mind:

® convergence of views between different agencies/services is important;

® dissemination of information about the system, i.e. transparency;

® gstate departments are to be convinced to prepare Citizen's Charter (Do’s and Do not’s); and
® there hasto be strong networking among the NGOs.

Session 1. Right to Basic Needs
The main speaker for this session was Bhar at Jhunjhunwala, Consultant Economist.

At theoutset, he gave hisgeneral opinion on the document itself, not any particular right. Accordingto
him, the document is a status report in respect of the UN Guidelines, and it looked at the Guidelinesin a
pro-active manner.
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Then for the update and improvement of the document the following things are to be considered,
opined Jhunjhunwala

® ascore card isrequired to be prepared regarding what has happened after 1985 as a result of the
UN Guidelines;

® the document has covered large number of acts, yet some important acts and regulations are not
covered, e.g. Indian Medical Council Act. Therefore, all relevant acts are to be covered
comprehensively and a balanced approach is required with respect to different acts;

® there hasto be acomprehensive analysis of the thinking of bureaucrats, case law, awarenesslevel,
situation of the affected people, anendments under consideration of the government etc; and

® the understanding of different government departments regarding the implementation of the UN
Guidelinesisto be made clear.

At this point, A K Sharma of the Office of the Directorate Genera of Information and Registration
stated that the role of the DGIR office regarding the implementation of the UN Guidelines has not been
mentioned at all. Like the MRTP Commission, the DGIR office also looked at the issue of choice and
redressal. But the problem is that of infrastructure.

Prof Narainswamy of the Federation of Consumer Organisations of Tamil Nadu (FEDCOT) asked
whether the government agencies are aware of the existence of the UN Guidelines. He expressed the
need to send a questionnaire to the government officers. He also opined that there is a general lack of
awareness about the existing redressal mechanism, and NGOs should take alead rolein thisregard. The
third important point, according to him, isto find out what amendments have been made to various acts,
administrative measures and institutional measuresin order to comply with the UN Guidelines.

On the issue of the right to basic needs, Jhunjhunwala expressed his doubts about the concept of
welfare state. According to him, the concept of welfare state is actually making the poor poorer. Therefore,
he urged for privatisation of basic serviceslike health, education, supply of drinking water etc.

He also urged undertaking of a cost-benefit analysis regarding the spending of various government
departments on welfare schemes. For example, he opined that as on today education haslargely negative
returns.

In this regard, he called upon the regulation of the market through regulation of money that is being
spent on various welfare scheme.

On the question of the right to work, he argued that the i ssue should be approached from the angle of
government enabling the people to get work rather than government providing them work per se.

Session 2: Right to Safety

Chitra Sirur, Co-ordinator, India Consumer Protection Programme, Consumers International started
the session by saying that the importance of the right to safety as a consumer right was recognised
wayback in 1961 by President Kennedy of the USA.

However, in Indiavery little consultation regarding the matter of safety was held with the consumer
groups. In other words, consumer organisations are not getting much response regarding the matter of
safety from the policy makers.

At thispoint, N G Wagle, President, Consumers Guidance Society of Indiatook over the discussion
from Sirur. According to Wagle, one of the reason of poor implementation of safety related measuresis
the lack of manpower in the concerned departments. He cited the prevalence of high rate of adulteration
of edible oilsin Maharastra, and the food department being short of safety officials.

In order to overcomethis, it is necessary that standards are made in such a manner that safety is built
into the standards.
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Critisising the Bureau of Indian Standards (BIS), he commented that the BIS has no machinery to
draw samples from the market. For example, very few persons are so far convicted for spurious IS
marking.

Therefore, the need of the hour is to make regulatory mechanism effective and implementable. On
specific point of how to make regulation effective, he argued for following measures:

® onproduct safety, it requiresbetter implementation and enforcement of existing lawsand regulations,
and

® on service safety, more comprehensive measures are needed.

On the question of whether food products can berecalled from the market, Mehtatold the participants
that the 1991 amendment of the COPRA gave the Food Commissioner’s Office to recall hazardous food
products from the market. However, according to Wagle the Commissioner does not have the power to
recall products, and he urged that a recommendation in this regard be made to the Commission.

He also argued that further amendments are needed in the COPRA, 1986 asthere are gaping holesin
the system with regard to marketing, advertising etc.

Session 3: Right to Choice

S Chakravarty led the discussion of this session. According to him, both under the MRTPAct and in
the COPRA, there are provisions related to the right to choice and consumers' protection.

He presented his arguments by giving the example of “gift price”. According to him, when thereisan
offer of gift choice getsdeflected, anditisaviolation of theright to choice. Then the questioniswhen and
whether the gift offering is an offence or not. Definitionally, when the cost of the gift is included in
transaction cost, it is an offence. Furthermore, when gift is against public interest it is an offence. But,
when everybody getsthe gift, it isnot an offence. Again, the lottery based gift is an offence, and violates
the right to choice.

According to Chakravarty, after the 1991 amendment, the MRTPA ct does not cover the public sector
undertakings. However, grievances against the public services come under the MRTP Commission.

The Commission adopts an open space policy with respect to private service operators.

Thefollowing points need to be considered to analyse the role of the MRTP Commission vis-a-visthe
issue of theright to choice:

whether a government department comes under the MRTP Commission? The answer is yes.
Whether a government department can be sued or not? The answer is yes.

When the serviceis made available to “potential users’, it comes under the Commission.

When a serviceis made availablein lieu of ‘fees, it comes under the MRTPAct.

When a serviceis offered in lieu of “tax”, it does not come under the MRTPACt.

In case of sovereign services, they do not come under the MRTP Act, but non-sovereign services
come under the Act.

On the question of what is the difference between ataxed service and afee-based service, he argued
that commonly tax is collected from a common body, but fee is charged for specific service.

On implementation of law, he quoted former Justice V R Krishna lyer that law is a socia order,
controlling economic life. Therefore, theinterpretation of any law should be based on semantic flexibility,
and should be empathetic.

On the specific question of what should go into the consumer policy, particularly on the issue of the
right to choice, he argued for the following:

® right to protect consumers from spurious goods and services,
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® right to beinformed; and
® right to get redressal and education.

He also argued that responsibility should be borne by theindustry and service renders. On the issue of
regulatory responsibility, he argued that first we have to look at the type of regulations and then the
relationship between the MRTP Commission and consumer protection need to be clarified and furthered.

In sum, he recommended that the NGOs will have to evolve proper mechanism of regulatory
responsibility and itsimplementation.

Session 4: Group Discussion

Mehtainitiated the discussion by saying that the right to basic needsis a complex socio-economic issue
and the concept of welfare state has an important roleto play, especially in the context of the provision of
public goods.

Sirur wanted to know about the grain bank and how doesit operate. Mehtareplied by saying that itis
alocal level instutionalised mechanism to ensure food security, particularly at the time of distress, and
based on the concept of local level planning.

Accordingto V K Parigi, the UN Guidelines did not elaborate the issue of basic needs, though it did
talk about food security. Therefore, focused and specific areas with respect to basic needs are to be
highlighted. In this context, he opined that the government should come out with acharter on basic needs.

He also expressed the need for politicisation of the issue of basic needs. He argued that enabling of
entitlement hasasociological dimension.

At thispoint, Prof Narainswamy argued for the need for lobbying and advocacy to politicisetheissue.
He expressed that political parties can be asked to include the right to basic needs in their election
manifestos.

Raghav Narsalay argued for the formation of an independent regulatory commission for the provision
of basic needs to the paoor.

Mehta told the participants that in India, there is a separate Human Rights Commission which has
taken up theissue of poverty from the viewpoint of human rights, and he urged approaching the Commission
to take up the issue of basic needs.

On the issue of the right to work, Mehta said that it is already mentioned in the Chapter on the
Directive Principles of State Policy of the Indian Constitution. However, the right to work per seis not
going to solve the problem. The issue, therefore, isto enable the people to acquire their basic needs.

According to A K Sharma, the important question is whether the rights are enforceable or not. For
proper enforcement of variousrights hetalked about the deregulation of enforcement mechanism. However,
Mehta expressed that excessive and unplanned deregulation may result in more corruption. Therefore,
Mehta opined that we have to take a fresh look at the neo-liberal concept of “trickle-down”.

Mehta also argued that there are many successful models within our country, but they do not get
replicated. In other words, taking cue from noted economist Prof Amartya Sen, Mehta argued that it is
important to note that there can be learning by India from India

At this point, Narsalay argued for atotalitarian approach to tackle the issue—integrating the role of
development as well as consumers movements. Mehta differed with this by saying that the consumer
movement isessentially a‘ rights' movement, while the devel opment movement isnot arights movement.

Ontheissue of theright to safety, Wagle pointed abasic problem with respect to cases coming under
the Prevention of Food Adulteration Act. He said that the concerned judges are not technical person, and
therefore, the onus of responsibility comes on the consumers.
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He argued for the creation of the post of an assessor whereby judges can be helped by the experts/
assessorsin giving their verdicts.

M ehta pointed out that after theintroduction of the provision of COPRA, 1986, consumers organi sations
could act on proving food adulteration.

At this point, Parigi expressed that the problems faced by the consumers organisations are those of
manpower and expenditure associated with appointing legal experts.

Furthermore, he argued there are amendments in PFA Act (also in Drugs and Cosmetics Act), but
consumers organisations are not consulted at all.

Given these problems, he urged the participants to evolve a strategy to approach the National Law
School, Bangal oreto give guidance to the consumers organi sationsto get agrasp of different legislations,
acts, measures etc.

On theissue of theright to choice, Mehta argued that the following four points need to be elaborated
further:

®* Onthequestionof natural monopoly, the appropriate competition authority should havetheright to
regulate price. In other words, there should be appropriate administrative and legislative powersto
the competition authority.

® Indianrura market isflooded with spurious commaodities. Appropriate mechanismisto be evolved
to ensure the right to choice of rural consumers.

® |nsomecases, restrictivetrade practices could not be overcome even with the redressal mechanism.
For example, the ‘Tatkal’ gas (LPG) scheme. Therefore, systemic faults are to be examined in
detail.

® With respect to retailers/operators union, consumers have no choice even if there is non-rational
charging of prices. Such collusive actions take two forms—price cartel and quantity constraint.
Therefore, the right to choice and the role of trade union isto be examined.

The discussion came out with the following recommendations regarding the right to choice:

government departments be included under the MRTP Act through a suitable amendment;

the word * cartel’ to be properly defined and incorporated into the MRTP Act;

aclear distinction to be made between ‘reasonable’ and ‘regulatory’ prices,

‘non-representation’ along with the word ‘mis-leading’ to be incorporated into the MRTPACt;
there should be proper co-ordination, through institutional mechanism, between the MRTP
Commission and the DGIR Office;

for diversification of activities, regiona centres of MRTP Commission are to be created; and
there are the further needs of Sub-ordinate legidation, Unfair terms of Contract Act and new
Competition Law.

Day Two: 19.10.1997
Session 5: Rights to Redressal and Representation

Gurbax Singh, Faculty of Law, University of Rajasthan discussed about the right to redressal and
representation. At the outset, he said that these are two different rights and should be discussed separately.

He argued that the COPRA has established a redressal forum and redressal means settlement of
disputes. Though COPRA established the redressal mechanism, it is necessary to update and upgrade the
provisions of COPRA to make it effective and consumer friendly.

Hetalked about the non-functioning of the District Redressal Forum. In order to rectify this, he called
for proper training of the Members of the District Forum. He opined that normally the Members do not
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hear the arguments. They just read files and pass judgements. Therefore, he argued for changes in the
system of recruitment of Members to the District Forum.

Onrepresentation, he argued that there should be a separate and comprehensive policy of the government
regarding representation of consumers problems and grievances.

Then, the relevant question is whether it is right ‘to’ or right ‘of’ representation. On this point, he
emphatically stated that it istheright ‘to’ consumersto get correct information.

On enforcement mechanism, he argued that the consumer court cannot sit idle for want of fulltime
members.

M ehtasummed up the discussion by pointing out the following points:

® Thereisasystemic flaw in consumer court. The consumer court isaquasi-judicial forum. Theidea
is to approach dispute resolution in a commonsensical manner. That is why the President of the
court is a judicia person and the other two Members are non-judicia persons. Therefore, the
COPRA (and the consumer courts) needs systemic changes—to make it more accountable.

® Thereare severa Sectionsin the COPRA. But, in practice, Section 27 has been widely used, and
there is an under-utilisation of Section 25. The effect is that there is an atmosphere of fear of
Section 27.

® Consumer courtsnormally impose asmall penalty against agovernment department. Asaresult of
this, the consumers have to go to the higher court to get proper redress, thus delaying the process
of getting redressal. Therefore, proper payment has to be made earlier. Furthermore, penalty isa
criminal legal procedure and not easy to impose.

® A mechanism has to be evolved to clear the pending cases.

* Governments have taken consumer courts as liability. In some cases, there is an unholy nexus
between the practising judge and the party to the dispute. Therefore, both non-judicial Membersas
well as consumers organisations are to be trained properly for the delivery of speedy and just
redressal.

Session 6: Rights to Information and Consumer Education
V K Parigi, Managing Trustee, Consumer Education Centre, Bangal ore discussed about these rights.

According to him, the UN Guidelines took a pan-world view regarding these rights. But it is the
responsibility of the consumer movement to make these rights country-specific. Therefore, we have to
look into the specific areas where strengthening of the existing laws are needed, and how can wefill the
gap (intermsof introduction of new legislations).

Parigi opined that for accurate and free flow of information, the country needs a proper regulatory
framework. For example, he talked about the “ Monitoring of Pesticide Code”’—everything is happening
against this code.

Furthermore, he argued that information per seisof no use—itisthe qualitative aspects of information
which haveto belooked into. For an effectivelevel playing field for the consumers, Parigi argued that the
consumer organisations should be given the right to counter advertise, free of cost.

On consumer education, he argued that |earning isdifferent from education. For an effective consumer
education system, it is necessary to build capacity of the activists. Secondly, consumer education should
be introduced at the school level.

A country-wide survey on the status of consumer education needs to be carried out. For example, he
argued that most information on packages are given in English, whereas a small percentage of country’s
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popul ation can read and understand English. He cited the example of Tamil Nadu where al prescriptions
have to be made in Tamil following agovernment order.

For dissemination of information, he argued for an innovative system of education and proper utilisation
of media.

Session 6: Right to Healthy Environment

N G Wagle discussed about the right to healthy environment. At the outset, he expressed his displeasure
that the UN Guidelines were confined to only two asspects related to environment—pesticides and
chemicals.

In order to approach the issue holistically, it is necessary to take into account the issues relating to
hospital wastes, aquaculture, mining, coastal regul atory zone etc.

On the question of hazardous pesticides, he argued that there should be a commission to enquire
whether the pesticide is hazardous or not, and if yes, then manufacturing process should be disallowed.

He cited examples of three classes of pesticides—Aldrin, Chlordane and Heptachlor—whose
manufacturing has been stopped inthe US, but the unit has been shifted to Singapore and from there they
are being exported to India.

He cited an exampl e of non/mal-functioning of institutional mechanism regarding the dissemination of
information on the use of pesticides. On apesticide container, information are printed in all fourteen major
Indian language, but the printed matter is so small that it is non-readable. Furthermore, he expressed
shock by saying that even antidotes are written, while pesticides do not have any antidote.

Whilearguing about the structural problems, he said that even in case of asingle pesticidefour different
Ministriesareinvolved—Ministry of Chemicalsfor theimport of pesticides, Ministry of Agriculturefor
the process of registration, Ministry of Health examinesthe matter related to the residues, and the Ministry
of Environment takesthe health related problemsinto account—the end result islack of co-ordination and
henceineffectiveimplementation of variouslaws and regulations.

Onfood residues, thereisno authentic datain India. Neither the methodology isavailable nor isthere
any comprehensive data on toxicol ogy.

Ontheissueof chemicals, he argued that theissueislittle vague asit does not comeinto public contact
directly. However, for the peopleresiding in and outside achemical factory, it is necessary to provide all
relevant information regarding the product, particularly the antidote.

He also mentioned the foll owing shortcomings with respect to healthy environment:

in case of thermal power, thereis no law on cooling of water;

pesticides used for the purpose of post-harvest operations are to be monitored carefully;
attention needs to be given for safe disposal of pesticide containers;

thereisno testing facility for repeated fumigation; and

food additives areto beincluded in thelist of hazardous products.

Closing Session

Mehta started the discussion by saying that at the centre there are three separate departments looking
after issuesdirectly related with the consumers. They are the Department of Civil Supplies, that of Food,
and that of Consumer Affairs. He urged upon the need to form an unified system of consumer affairs.
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On rights, he opined that we have enough legislations, but poor implementation of those legidlations.
Onereason for thisisimproper and inadequate allocation of resources. However, more fundamental and
canonical problemsare asfollows:

® poor data base;
® imperfect co-ordination between different consumer groups; and
* amost non-existent research facilities regarding the issue of consumer rights.

Therefore, one major policy initiative is to give due importance and representation of consumer
organisations at each and every level of policy making—from designing to resource allocation to
implementation.

Retired Justice V S Dave, President, Rajasthan State Commission remarked that, with years of
experience behind him, his opinion is that it seems the phrase “We, the People”’ has gone out of the
mindset of our bureaucrats—all decisions are being taken unilaterally without paying attention of what
“We, the People”’ need and what we do not need. And the issue of consumersrightsisto be approached
and analysed under this framework of mind.

He expressed his preference for a halistic law (not the multiplicity of laws) for creating awareness
among the peopl e about the “ Rule of Law”. In this context, he strongly advocated the creation of mobile
courtsfor people’s participation in the process of justice.

He urged the social action groups to come out with paralel surveys on different parameters of
devel opment to create awareness of the rightsand responsibility of the civil society. On another plane, he
argued that for justice delivery to be people oriented and catered for the serviceto the people, bills should
be discussed at the civil society level itsalf.

| C Srivastava argued that in order to tackle peoples’ problems there should be greater interface
between the government and the NGOs. He opined that this type of consultation would be effective if
sector-wise core groups (regarding different issues) are formed and then followed up periodically. Inthis
respect, he argued for the formation of the State level Consumer Welfare Fund.

He urged upon the NGOs to share responsibility of implementing various government programmes/
projects. He expressed the view that there is no alternative to grassroot approach to development.

In summing up the discussion, Justice (Retd) Dave suggested “ Consumer 2001” conference at some
later date to take up the issues and problems faced by the consumers in the coming century.
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Annexure-1V

Report of the Proceedingsof the
2nd National Consultation on
Consumer Palicy inIndia

New Delhi, March 3, 1998

Pradeep S. Mehta, Secretary General of Consumer Unity & Trust Society (CUTS), Jaipur initiated the
discussion by welcoming N. N. Mukherjee, the Secretary in the Department of Consumer Affairs,
Ministry of Food and Consumer Affairs, Government of India, New Delhi, I. C. Srivastava, Principal
Secretary, Department of Food, Civil Suppliesand Consumer Affairs Government of Rajasthan and other
participants of the consultation. He briefly summarised about thework that CUTS has donein the context
of the adoption of National Consumer Policy.

At the outset, he mentioned about the “Analyses of the United Nations Guidelines for Consumer
Protection, 1985" being done by CUTS under a grant from the Consumer Welfare Fund of India. The
documentation analyses existing situation in Indiawith respect to different consumer rights, particularly
taking stock of what happened after 1985.

Then he dealt with the history of Consumer Protection Act, 1986. He posed the question whether the
COPRA, 1986 was aresult of the UN Guidelines, 1985. The answer is both yes and no.

It isyes because it does mention consumers' rights which are included in the UN Guidelines. On the
other, it does not dealt with several rightswhich are mentioned in the UN Guidelines. Theimportant point
to note is that the COPRA, 1986 stressed too much on redressal to consumers which, ideally speaking,
covers 10 percent of the domain of consumer protection. There are other important rights of consumers
(e.g. representation, basic needs, healthy environment etc.) which are to be addressed in a clear manner.

The other side of the coinisthat, in some cases, various policies of the Government has gone beyond
the UN Guidelines. For example, the National Housing Policy Statement, 1994 has a specific section on
environmentally safe, sustainable housing. On the other, in the context of healthy environment, the UN
Guidelines, 1985 talked about pesticides and chemicalsonly. These are few exampl es of what elaborated
in the CUTS study.

Then, heargued onwhy thereisaneed for National Consumer Policy Statement in Indiawhen various
Government Departments, in their own capacity, adopted policies with respect to various aspects of
consumer protection.

The reason for the adoption of National Consumer Policy is to address the following fundamental
issues:
® There are very few areas of governance which does not have direct relevance to consumers,

* Dueto multiplicity of governance structure, there may be anomaly between different policies. For
example, the Nationa Drug Policy, 1994 which wasadilution of the earlier policy from theviewpoint
of consumer satisfaction. The apparent reason was that the Ministry of Chemicals and Fertilisers
adopted that policy by taking into account manufacturers viewpoints (e.g. profiteering) only;

® To enhance bargaining power of consumers vis-aVis other actors of the market place; and
® To promote and enhance policy coherence between various Government Departments.
Having said that he invited Mukherjeeto deliver his speech.

Mukherjee expressed that there is no denying of the need for a National Consumer Policy. Over the
years, the vitality of this need gets momentum and got recognition from the Government, industry etc.
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He mentioned that elements of National Consumer Policy are there in various provisions under the
COPRA, 1986 and within it institutional arrangements (e.g. consumer redressal forums at the district,
state and national levels, Consumer Protection Councils at national and state levels etc.).

At the same time, he urged about room for improvement and fine tuning of the system. According to
him, the need for aNational Consumer Policy lies here. The basic function of National Consumer Policy
isto guide various Government Departmentsin implementation of policy objectives, measures, and during
monitoring and evaluation.

According to him consumer organisations have a specific role to play in monitoring and evaluation.
And here, for better co-ordination of activities between government functionaries and consumer
organisations, he stressed upon the need for a separate strategy document on implementation of policy
measures, and monitoring and eval uation.

As anext step, he talked about the scope for enlargement of policy objectives on the basis of score
card of implementation of various measures and strategy document.

Endorsing Mukherjee's views, |. C. Srivastava discussed the importance of adoption of a National
Consumer Policy from aholistic angle. In doing so, he pointed out the following factors:

® Theneed for the devel opment of pressure/interest groupsin implementing policy measures;
®* Theword ‘consumer’ has to be defined in an inclusive manner;
® Proper infrastructure is needed for consumer education;

* [tisimportant to educateand orient Government officials (right up tothelevel of village administration)
for consumer protection;

® The difference between the Consumer Protection Act and National Consumer Policy has to be
made clear; and

® Regarding institutional relationship between the Government and consumer organisations on
implementation of policy measures, thereisthe need for doing ascore card onimplementation over
time, and that isto be complemented with the strategy document.

During floor interventions, P. D. Mayee, Joint Adviser, Industry and Minerals Division of the Planning
Commission of India, New Delhi talked about different aspects of aNational Consumer Palicy. In particular,
he mentioned thefollowing:

® Thedistinction between price and non-price factors influencing the market place hasto be drawn
out clearly inthe National Consumer Policy Statement;

® The accountability of the Government (by stressing on social contract between the Government
and itspeople) isthe pillar of implementation,;

* Thefeasibility aspect of the policy hasto be addressed over time by distinguishing betweenwhat is
possible and what isideal; and

® The National Consumer Policy Statement does and should not talk about the time frame. Time
frame of implementation and thereby score card with respect to various policies will form a
complementary part of the strategy document.

In the afternoon session, participants of the consultati on discussed the draft National Consumer Policy
Statement, clause by clause. On the basis of consensus, several additions and alterations were made to
the draft.

At the end the draft statement was adopted at the consultation. It was decided that the draft statement
will be placed before the Central Consumer Protection Council (CCPC). And, once adopted at the CCPC,
it will be placed before the Government of Indiafor adoption and implementation. The consultation also
adopted aresolution regarding the need for doing a score card on implementation and strategy document
on National Consumer Policy as the next step.

218 / State of the Indian Consumer %cH X curs



ABOUT CUTS

Consumer sovereignty in the framework of social
justice and equality, within and across borders
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CUTS began out of a rural development
communication initiative, a wall newspaper Gram
Gadar (Village Revolution), in 1983. It is
published regularly and reaches every nook and
corner of Rajasthan, i.e. even remote villages
where radio is the only medium of
communication. Gram Gadar has been
instrumental in providing a forum for the
oppressed classes to get justice.

In 1983, we were a small voluntary group
of concerned citizens operating out of a
garage on a zero budget. Today, we
operate out of four centres in India and
one in Africa, with a budget which exceeds
Rs.20mn or about US$4mn and a staff
strength of over 65 persons. The centres
are located in Jaipur (head office), New
Delhi, Chittorgarh and Calcutta in India,
and in Lusaka, Zambia.

Our work is divided into four
operational areas:

¢ consumer protection, which includes
accountability, regulatory reforms, etc. ;

¢ frade and development, which include
investment and competition policies;

¢ sustainable  production  and
consumption, including consumer .
safety and

¢ rural consumers and women’s
empowerment.

Over 1500 individuals and 300
organisations are its members. The
organisation is accredited to the United
Nations Conference on Trade and
Development and the United Nations
Commission on Sustainable Development.,

CUTS also works with several national,
regional and infernational organisations,
such as Consumers International,
International Centre for Trade and
Sustainable Development, South Asia
Watch on Trade, Economics &
Environment, Consumer Coordination
Council of India, etc. It also serves on
several policy-making bodies of the
Government of India.
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Consumer Unity & Trust Society '
D-217, Bhaskar Marg, Bani Park, Jaipur 302 016, India
Ph: 91.141.207482, Fax: 91.141.207486/203998
Email: cuts@cuts.org, Website: www.cuts.org




