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Background

The proposed Indo-US nuclear energy deal has been hitting the headlines in media these days. While one may differ on potential gains the proposed deal promises to India, undoubtedly, it was India’s drive towards securing sustained energy supply that brought it to the negotiation table with the US.

Energy consumption is indeed an important indicator of socio-economic development that no economy can ignore. Therefore expanding energy availability in India, particularly in rural areas, is one amongst the major developmental challenges. It is not a coincidence that the highest energy consuming nations are world’s most advanced economies.

At present the entire world relies heavily on fossil fuels which is not sustainable and India too is no exception. Securing cheaper energy supplies and on a sustainable basis is an extremely challenging trade-off to attain. Unsustainable practices usually have far more severe impacts than could be anticipated and, in long run, it also reflects in the cost of economic goods.

Equitable access and allocation of energy resources is an important dimension that influences sustainability of energy resources. Improved access to energy by the poor population contributes significantly towards attaining sustainability of resources and the ecosystems. Clearly, securing energy for sustainable development would require for action on two fronts in parallel: 

· Tap sustainable energy resources and put strong incentive/disincentive (Carrot/Stick) structures in place to protect the ecological system

· Secure equitable and efficient uses

The former is related to supply-side management while the latter is a demand-side measure.

Role of law/regulation

How can effective implementation of the above-stated measures be ensured? What role does law and regulation play in institutionalisation of effective economic incentive (carrot/stick) system to accomplish the objectives?

Surely, inclusive and appropriately drafted law and regulations can make a significant difference though this alone might not prove sufficient. An enabling law could be instrumental in creation of institutional space for the stakeholders to intervene and get their concerns addressed.

In India, there is a long list of cases where the civil society uses the institutional space provided by the Indian legal system, to persuade governments to address burning concerns related to sustainability etc. Adoption of CNG as fuel for mass-transportation systems in Delhi is one such typical example in which the legal system played a defining role on a petition filed by a civil society organisation. This is not to suggest that CNG is a sustainable fuel but to demonstrate the power of law/regulations and how it empowers the civil society to ensure justice for the common people.

Introduction of the Energy Efficiency Act was a major step forward to address some of the challenges on the demand-side. The Act mandates Indian industry to carryout energy audit and efficient energy use. However, having enabling legislation/regulation can prove a bedrock on which civil society has to build up by generating awareness about consumption of energy in a manner that is most efficient. Energy saved at the consumer end reduces the generation requirement substantially and contributes towards sustainability.

However, such laudable changes can happen when (i) legal/regulatory framework recognizes the vital role that civil society can play and impart access to the system; (ii) civil society has the capacity to intervene effectively to secure justice for all. 

In many instances the first condition is not met therefore the capacity of the civil society to make a desirable change through the system is undermined severely. However, the proliferation of independent regulatory institutions across various sectors has created greater institutional space for the civil society to participate.

World over, legislation/regulation related to energy sector at large either precludes or partly covers the issues that are vital to address the sustainability aspects. The majority of contemporary energy laws and regulatory frameworks overlook their much-needed integration with ecological dimensions. As result of that civil society has been deprived of vital instruments to contribute towards securing sustainability dimensions of energy supply and consumption. Little attention has been devoted to how the energy sector relates to the broader environmental context in which it is embedded.

India is no exception to that. The Electricity Act 2003 does not provide independent regulatory commissions to look into environmental aspects of a proposed project. Though separate government agencies are there to use Environmental Impact Assessment (EIA) and other methods to estimate potential impact of new energy systems, however, unfortunately, it is often treated as a routine exercise without requiring a thorough analysis and a valid consultation with the communities. The approach at best can be characterized as disjointed. A strong involvement of civil society in carrying out the EIA might improve the situation considerably. The only environmental aspect of the EA, 2003 is the provision of using non-conventional sources upto five percent of the total supply.
Energy sector generates economic externalities such as: air pollution; water pollution; solid and hazardous waste from mining/combustion; discharge of waste heat into ecosystems; loss of habitat and soil salting in hydroelectric dams; and impacts associated with constructing high tension electric power lines or natural gas pipelines. Considering the magnitude of potential impact of energy systems on the eco system, the energy law and regulations should have provided for a holistic approach to take into account economic, social and ecological aspects.

Ironically, in most countries the environment laws only partly or inadequately focus on regulation of energy sector impacts on the ecosystem. Wherever such a scope has been provided, significant changes have been noticed that illustrate what an appropriately drafted legislation can achieve in terms of fostering progressively widening uses of clean energy.

For instance, typical air pollution control legislation establishes health standards, monitors where those standards have not been attained, and then requires concrete and measurable steps to curb air emissions. A regulatory requirement of public disclosure of air emissions and action by civil society/media creates the desired pressure on corporate and governmental authorities to act upon.

Implementation of Kyoto Protocol and its visible impact in the form of initiation of Carbon Trading is a potent example of regulatory frameworks making a significant difference. Though some of the biggest polluting economies have opted out of the Treaty, a robust system has come into existence that offers significant economic incentives to take into account the sustainability aspects while producing energy. This is indeed an example of successful integration of energy sector policy framework with that of sustainability. The national governments must draw inspirations out of the experience and adopt similar innovative approaches/framework at national level as well, to reward the efforts towards sustainability in economic terms. 

In sum, the challenge will be to integrate environmental and energy regulatory laws into a synthesis that facilitates sustainable energy generation and use. Such a marriage between the two would spell out appropriate regulatory frameworks to license energy systems, economic incentives and disincentives to promote sustainable systems, and procedures for impact assessment and public participation in energy/environmental decision-making and contribute towards social justice. Prior to that, there is a need to re-assess the fundamental principles and policy that should guide sustainable energy policy and such principles need to be incorporated into the national energy statutes and regulations. Energy law must be grounded on the reuse and recycling of energy, waste avoidance and robust use of procedures for environmental impact assessment and public participation. 

Finally, equitable allocation of energy resources would go a long way to secure sustainability. Clearly, legislation and regulatory frameworks has a vital role to play in the process and a strong, informed and capable civil society can make use of the system to secure justice to all of us.
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