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Introduction

The controversial Singapore Issues supposedly played an important role in the abortion  of the Cancun Ministerial of the WTO. Many believe that the Ministerial failed because of the adamant insistence of the EU to start negotiations on these issues which most developing countries opposed. There are others who of course feel that the real intention of the EU was to balance progress on agriculture subsidies and hence they linked it to these issues, especially investment which was unacceptable to most developing countries.

Developing countries in general have been against the inclusion of new issues at the WTO. The Singapore issues, namely trade and investment; trade and competition policy were launched at Singapore hence the prefix: Singapore. It came about as part of the built-in agenda under Article 9 of the TRIMS agreement, but even during the run up to Singapore Ministerial the developing world opposed such an early inclusion in the agenda for negotiations. However the Ministerial Declaration adopted study programmes rather than as a negotiating project. At the same time, study process was also launched on  trade facilitation and transparency in government procurement. While trade facilitation was not such a difficult issue, which ultimately landed on the plate, government procurement was anyway under a plurilateral arrangement, and hence developing countries were rather puzzled, but buckled in under pressure and the assurance that only a study process will be undertaken. 

These issues got a boost at the Doha Ministerial Meeting when the Declaration noted that negotiations on modalities will be launched soon. This was the pound of flesh for Europe, who agreed to eliminate all export subsidies on farm goods. 

At Cancun, most developing countries felt that any further obligations at multilateral level means more expenditure on structural adjustment and enforcement mechanism to meet such obligations. Developed countries, as usual, promised technical and financial assistance for making those adjustments. However, developing countries believed that the promised assistance would not come through but the obligations would be binding on them. 

WTO and Singapore Issues

Despite strong resistance from most developing countries, the EU, the main proponent of the Singapore issues at the WTO, were successful in pushing the agenda in the 1996 Singapore Ministerial Declaration, besides establishing working groups to analyse issues related to investment, competition policy and transparency in government procurement, directing the Council for Trade in Goods to ‘undertake exploratory and analytical work […] on the simplification of trade procedures in order to assess the scope for WTO rules in this area’. 

At the Doha Ministerial, as stated above, further progress was made on these issues as the case for a multilateral agreement on them was recognized in the Doha Declaration. At the Cancun Ministerial, in view of the sharply differing positions among many WTO members, the Ministerial Conference Chair, Mexico’s Foreign Minister Luis Ernesto Derbez abruptly ended the meeting. Following Cancun, after a series of informal ‘green room’-style consultations, a breakthrough was achieved in the General Council on 21 October, where Members indicated some willingness to continue Doha Round talks in Geneva on a number of key areas – including the Singapore issues.

In the aftermath, informal meetings at the Heads of Delegation level discussed other approaches to the Singapore issues. One was a  plurilateral approach to investment proposed by the EU, which was opposed by several DCs. A willingness to discuss trade facilitation emerged by the first week of December 2003 as Bangladesh, on behalf of the least-developed country (LDC) group, supported by 15 other developing countries including China and India, submitted a communication on the Singapore issues requesting that investment, competition and transparency in government procurement be dropped. This showed their inclination to discuss trade facilitation only.

The debate remained largely unchanged until April 2004, when a ‘core-group’ of developing countries and LDCs said they were prepared to discuss trade facilitation, but only for the purpose of clarifying substantive modalities for negotiations. In addition to insisting that negotiations must be based on ‘explicit consensus’, the conditionality imposed in the Doha Declaration,  they called for the remaining Singapore issues to be dropped altogether from the WTO work programme, and expressed a desire to see prior movement in issues such as agriculture before starting discussions on trade facilitation. 

Finally, in the July Package, the WTO Members agreed on the basis of ‘explicit consensus’ in the General Council to formally launch negotiations on trade facilitation, while dropping the more contentious issues of investment, competition policy and transparency in government procurement from the Doha Work Programme.
Given this background, it is indeed a good news for the developing world that now three of the Singapore Issues have been dropped for the time being. Nevertheless, these continue to remain on the WTO agenda as such and may be revived in the future. How should developing countries respond to such an eventuality? Let us briefly look into each of the issues from the perspective of developing countries.

Trade and Investment

On the whole, the multilateral framework under the WTO includes many of the provisions that the exporters of capital from the developed countries have been demanding so far. Hence, developing countries anticipated that the post-UR era would significantly increase the flow of FDI, particularly to developing countries. However, investment flows to developing countries have actually gone down as a proportion of total FDI since the establishment of the WTO. Share of developing countries in the global FDI inflow, however, increased once again in 2001, not because they performed better but the developed countries were affected more by the global slowdown in the aftermath of the September 11 tragedy. This can be due to the fact that developing countries are already providing a reasonably stable investment environment. 

Unconvinced developing countries are not very comfortable with the existing investment related provisions in the WTO acquis. The proposed agreement on investment, they fear, would further limit the scope for domestic control of transnational corporations without any balancing measures. 

Developing countries also point out that the proposed agreement attempts to provide protection as well as a more liberal environment to foreign investors, without any concomitant efforts at ensuring responsible behaviour from them or putting home country obligations in the proposed agreement. Another counter argument is that while a multilateral agreement on investment deals with mobility of capital, one factor of production, the mood of rich countries to respond equally enthusiastically to another factor of production, i.e. mobility of labour, under Mode-4 of the GATS is absent.Nearly about 52 DC members of the WTO have been demanding a better deal on Mode-4. Moreover, most countries, besides unilaterally liberalising their policy environment going out of the way to provide incentives to foreign investors leading to the “race to bottom” situation. Thus, if there is one reason for going for a multilateral agreement on investment, it is possibly to check the “incentive war”. However, it is unlikely that this will be addressed in any WTO agreement.

Competition Policy

Competition policy is now widely recognised as a useful instrument to promote development in a market-oriented economy. Moreover, the international dimensions of regulatory challenges are becoming more prominent day by day. The stronger nations are able tackle this problem to some extent through extra-territorial application of their domestic competition law. But weaker nations are not capable of taking such measures. Therefore, there are some prima facie arguments to suggest that a multilateral discipline can help the weaker nations. 

However, developing countries perceived the approach of both the EU and Japan on the issue of competition policy at the WTO as a ‘market access’ push only. In response to such criticism, the EU has shifted its focus from market access to hardcore cartels. However, their strong emphasis on non-discrimination as one of the core principles clearly shows that there has not been any shift in their market access agenda.

It is quite clear that due to the proposed ban on hardcore cartels, export and import cartels will have to be disbanded. However, one is not sure whether developing countries will be able to protect themselves from the harm caused by the international cartels, as that will require cooperation and strong action by developed countries, which are unlikely to be guaranteed. 

Trade Facilitation

The losses that businesses suffer through delays at borders, complicated and unnecessary documentation requirements are estimated to exceed, in many cases, the costs of tariffs. It is estimated that trade facilitation measures could save more than US$150bn a year. It may also be the case that developing-country traders are probably more constrained than their developed-country counterparts because of these unnecessary hindrances. 

However, it is also felt that it would place a substantial financial burden on developing countries. Even if the benefits outweigh costs, it is widely believed that the development payoff might be greater if those resources were spent elsewhere. For example, to create a custom clearance infrastructure that will be as efficient as that of Singapore, even in small developing countries, the amount of money required may well be in excess of $100 million. In many small countries, this figure is much higher than the money that government spends on education. Moreover, considering that the share of developing countries in world trade is just about 30 percent, an overwhelming proportion of the estimated benefits of $150 billion would accrue to developed countries, while developing countries would bear a huge proportion of the costs. 

Transparency in Government Procurement

Transparency in government procurement is indeed a development requirement and hence nobody is opposed to it as such, but some developing countries believe that the issue is better left with the national governments to take appropriate action. It is widely believed that a multilateral agreement on it may be the first step to push a market access agenda, otherwise why would some people be so keen when it does not seem to benefit them? 

Their distrust is not without reason. If one looks at the existing plurilateral agreement on government procurement (GPA) at the WTO that came into force on January 1, 1996, one can see that it is not only about transparency. Governments are required to apply the principle of national treatment to the goods and services, and suppliers of other parties to the GPA and to abide by the most-favoured-nation (MFN) rule, which prohibits discrimination among goods, services, and suppliers of other parties.    

Moreover, as many developing countries have argued, if transparency in government procurement does not have anything to do with market access as claimed by its proponents, then it has no trade implication either. If it has no trade implications, then why should such an agreement be negotiated at the WTO? The question remains unanswered.

Secondly, if one examines the political economies of DCs, an agreement like this would be one of the most difficult to fly. Because to would mean promoting transparency to the discomfortiture of the powers, who would lose their ‘benefits’.     

Current State of Affairs

The Singapore and Doha Ministerials as well as July Package have mandated that GATT Articles V, VIII, and X be considered for future multilateral negotiations. Annex D of the July Package states that negotiations ‘shall aim to clarify and improve relevant aspects of Articles V, VIII and X of the GATT 1994 with a view to further expediting the movement, release and clearance of goods, including goods in transit’.
Article V relates to ‘freedom of transit’ for goods from another Member, and states that all charges imposed on goods in transit must be ‘reasonable’. Article VIII covers the fees and formalities connected with the importation and exportation of goods and says that fees and formalities connected with importation and exportation must be about equal to the cost of the services rendered, so that they do not constitute a form of indirect protection, and calls for reducing the number and diversity of such fees. Article X relates to the publication and administration of trade regulations, that is, measures to ensure transparency and requires all trade regulations to be clearly published and fairly administered.

In the post-July negotiations, WTO Members have agreed to deal first with the clarification and improvement of the three articles mentioned in the July Package. Prior to Cancun Ministerial Conference the proposals on trade facilitation were, by and large, made by developed countries only. As most developing countries were opposed to negotiations on trade facilitation, they were not keen on discussing the issue at the WTO. 

Proposals on Article V were made by three Members namely European Union, Korea, and Canada. Proposals regarding Article VIII were made by Canada, Colombia, European Union, Hong Kong, Japan, Korea, and the United States. Members that submitted proposals on Article X include the European Union, Japan, Korea, Canada and the United States. Some of the international organizations mentioned in the July Package mandate have already presented their work and findings on trade facilitation to Members. 

As expected, since the inconclusive Cancun Ministerial till the July Package was agreed in 2004, there was no substantive proposal on the issue. However, after the July Package, particularly since the beginning of 2005, there has been a flurry of submissions to the Negotiating Group on Trade Facilitation, many of them coming from developing countries. A closer look at the new submissions, however, reveal that the boundaries of proposals have already been defined by the submissions made before Cancun. The new submissions by and large provide clarifications or share experiences or suggest capacity building and technical assistance measures rather than suggesting rules. Some of course have suggested some ideas on special and differential treatment for developing countries.

Meanwhile, even though the EU has been the key driver in bringing the Singapore issues into the WTO arena, the US has been more active in pushing these in international law arena particularly through bilateral trade agreements. The FTAs negotiated between Australia and Singapore, Australia and the USA and US FTAs with Chile, Central American countries, Jordan, Singapore and Australia all have provisions related to Singapore issues in varying measures. Moreover, the US has signed Trade and Investment Framework Agreement (TIFA) with several countries which also have some related provisions, particularly related to investment. Needless to say most of the bilateral investment treaties (BITs) signed between several countries, especially those of US-type have provisions that could be included in the proposed WTO agreement on investment. Citing this experience, the US has argued that developing countries should not have much difficulty in accepting additional obligations under a trade facilitation agreement. 

The EU however has been pushing hard for including Singapore issues in Economic Partnership Agreements (EPAs) with ACP countries. The ACP group comprising 77 countries from African, Caribbean and Pacific regions was more vocal in opposing Singapore issues at the WTO in the Cancun Ministerial. Despite this, the EU has proposed that all four Singapore issues, which they term as ‘development issues’ be included in EPAs on a non-discriminatory basis. There is of course little reason to believe that ACP concerns with WTO negotiations on the Singapore issues are any less apparent in negotiating them with the EU. Thus, it would not be easy for the EU to get these issues included in EPAs, except probably trade facilitation in which negotiations are already on at the WTO. However, if the EU succeeds, then a large group of developing countries will come under a binding international agreement on Singapore issues, the implications of which could be far reaching. 
In Lieu of Conclusion

As we have seen before, even though many developing countries consider an agreement on trade facilitation to be harmless, in reality it may not be so. If the agreement is trying to facilitate trade by harmonising documentation requirements and by avoiding complicated and unnecessary requirements, then developing countries may not object. However, if it is to ensure some standards and make some commitment on faster customs clearance that will require huge investment, developing countries need to be worried. 

As examined before, agreement on the three Singapore Issues will impose huge costs for developing countries and the benefits are at best uncertain. The costs of their inability to fulfill their commitment under such potential agreements would also be very high as they may face trade sanctions at any time. 

Most developing countries are not yet prepared to fulfill their commitments already made in the Uruguay Round. For example, the obligations under TRIPs would be difficult to implement as most developing countries do not have enforcement mechanism. They have a limited police force. If they have to spend a lot of energy in protecting intellectual property rights (IPR), they might not be able perform many other duties that they are required to do, and which demand a greater priority. Enforcing IPR in a developed country is not a problem as with their much higher income their people can pay the royalty charged by the IPR holders. However, in developing countries, people find it difficult to pay, which leads to violation of IPR laws. 

Developing countries therefore should be careful in signing an agreement on trade facilitation. It may, however, be noted that negotiating at the WTO is not like walking on a one-way street. Developing countries may sign an agreement on trade facilitation even if the net benefits are negative provided the concessions received in other areas, especially in agriculture far outweigh the expected costs.

This has implications for the future of other Singapore Issues as well. Though the other Singapore issues have not been included in the current round of negotiations, they have neither been explicitly dropped from the WTO agenda. Thus, the possibility of their getting back on the negotiating table at a future date cannot be ruled out. If the EU makes substantial liberalization of agriculture under the current round of negotiations, then they would not have much of bargaining power to thrust the other issues once again. The future of the Singapore Issues will thus largely depend upon what happens in agriculture in the current round of negotiations. However, inclusion of these issues in several bilateral and regional trade agreements may gradually make these issues more acceptable to developing countries even at the WTO.
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