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1. Introduction

Prior to independence in 1947, India’s economy was stagnated and industrial development was restrained by the colonial regime. After independence, democratic government was sworn in and a mixed economy approach was adopted with an inclination towards socialism. Policies were skewed in favour of Soviet Model where role of market was undermined and the State assumed increased responsibility of overall development of the country.

The leadership of India decided to direct economic growth and invested heavily in core sectors. Public sector enterprises were set up to dominate heavy industry, transport, energy, telecommunications etc. The Industrial Policy Resolution of 1956 aimed at achieving a socialistic pattern of society through adoption of economic policies that promote equitable distribution of wealth and economic power. Private sector was restricted to producing selected goods and licensing was used as one of the policy instruments to channel private investment. Import substituting development strategy was followed to attain self-reliance. Cross-border trade was not encouraged and strict restrictions were imposed on imports. 

Many enterprises, including commercial banks, were nationalized and license and quota regime was adopted to direct and control economic activities. Bureaucracy was commanding control over decision-making on economic issues and lack of transparency roped in corruption. Several goods were included into restricted lists which private sector was not allowed to produce. Similarly, small-scale industries were also given protection by not allowing large-scale industries to compete with them.

Government intervention and control pervaded almost all areas of economic activity in the country. The market suffered from little or no competition resulting in detriment to economic efficiency and productivity. Cost reduction was neither discouraged nor encouraged. Self-reliance was synonymous with import substitution and consequently, indigenous availability criteria ensured automatic protection to domestic producers regardless of cost, efficiency and comparative advantage. Competition in the market was therefore under severe fetters.

Not surprisingly, these measures created distortions in allocative efficiency, and constricted domestic competitiveness of Indian industry. By mid 1980s, adverse outcomes of excessive reliance on government and under-utilization of private resources started surfacing and Indian economy continued to stagnate with a lower order of growth. Reliance on borrowings from foreign sources increased substantially. The gulf war in 1990 and its impact on oil prices compounded the problem and led to a severe balance of payment crisis in 1991.

Responding to the crisis, India embarked on a series of economic reforms (see Box 1). A number of changes were introduced in policies relating to industrial licensing, foreign investment, technology imports, government monopolies and ownership, financial sector etc. The main objective was to make the market driven by competitive forces, so that there are incentives for raising productivity, improving efficiency and reducing costs. The slow but steady implementation of the economic reform agenda has driven the growth of the country and market forces are now increasingly playing significant role.
Market regulatory agencies i.e. sector regulators and the competition authority have been established to ensure a predictable regulatory environment and participatory decision-making. The Telecom Regulatory Authority of India (TRAI), the Electricity Regulatory Commissions (ERCs), the Insurance Regulatory and Development Authority (IRDA), the Securities and Exchange Board of India (SEBI) are some of the sectoral agencies that have been set-up. For some other sectors, such as petroleum & natural gas, and civil aviation, sector regulators are on the anvil. Besides, there is the Competition Commission of India (CCI), which has been given an economy-wide remit to promote competition. These agencies have been set up to ensure competitive outcomes.

Efforts are thus on, to create enabling policy regime and establish suitable institutions to promote competitiveness and growth. These efforts towards ensuring a competitive economy have got a further impetus with the Government of India making ‘competition’ a serious policy issue. Extracted below are relevant excerpts from the President’s Address to the Parliament on 7th June, 2004:

“Competition, both domestic and external, will be deepened across industry…”

 

“…government will devolve full managerial and commercial autonomy to successful, profit-making companies operating in a competitive environment”. 

 

“…government believes that privatisation should increase competition, not decrease it”.

The National Common Minimum Programme adds: Indian industry will be given every support to become productive and competitive.

In spite of the various efforts made over the past one-and-a-half decade, there exist distortions in the economic management of the country that impede the realisation of competitive outcomes. For instance, government’s purchase preference policy that favours central public sector enterprises over other enterprises; procedural delays creating hindrances in aircraft acquisition by public sector airlines, affecting their ability to compete with other airlines; continuous intervention in functioning of sector regulators by line ministries; increasing use of anti-dumping measures to protect competitors; the list is long.

These issues are highlighted in a research study brought out by CUTS entitled, “Towards a Functional Competition Policy for India
” (FunComp). The mid-term appraisal of 10th Five Year Plan (2002-07) brought out by the Planning Commission of India also highlights several impediments to the operation of a competitive process. This draft paper presents an overview of the state of competition in India and the various impediments that emerge from policies and practices of government (Centre as well as States).

	Box 1. Key reform measures undertaken and current challenges

· Industrial Policy: Licensing has been abolished except in respect of six industries.   

· Public sector: Monopoly of public sector industries, except those where security and strategic concerns still dominate (arms and ammunition, atomic energy, rail transport etc), has been abolished. Price preference for public sector has been discontinued, but purchase preference continues. 

· Small scale industries: Policy of reservation and preferential treatment for small- scale industries continues, but a large number of items have been removed from reserved category. 

· Price control: Price and quantity controls for a number of commodities have been relaxed.

· Import Licensing: List of restricted consumer goods has been pruned, number of canalised items has been reduced and import of some restrictive items has been liberalised.  Tariffs have been reduced in a phased manner. India has done away with quantitative restriction regime, as a result of WTO commitments.  

· Foreign Investment: Foreign direct investment, foreign technology agreements and compulsory licensing have been liberalised. Cap on foreign holdings has been increased in a number of sectors.

· Financial Sector: The financial sector has been gradually de-regulated.  Entry of domestic and private foreign banks has been permitted.  Domestic financial institutions have been allowed to enter conventional banking activities.

· Exit Policies: Exit was and is difficult for Indian industry because of the labour and bankruptcy laws. Legislation has been enacted for a new insolvency law. The Industrial Disputes Act, 1947, which protects the interests of labour, is being examined to provide for easier exit for industry.

· State Monopolies and Privatisation: In civil aviation, competition has been allowed. Power sector is being unbundled and independent regulatory authorities have been set up. Competition has been permitted in the area of telecommunications.


2. Market Structure and Competition in Competitive Sectors

In this section we look at market structure and competition issues in sectors, which are competitive in nature. The discussion covers agriculture markets, manufacturing and new economy areas (i.e. information technology and biotechnology).

Agriculture Markets

The main role of agricultural markets is the delivery of farm produce from source to end consumer and to provide price signals for resource allocation. The process involves several transactions and logistics in terms of purchase, movement, processing, storage, distribution and transfer of property rights from farm gate to the consumers. If markets undertake these activities in an efficient and effective way, producers and consumers receive fair treatment i.e. producers get worth of their produce and consumers get worth of their money.

Functioning of agricultural markets shows that markets for large number of commodities are competitive in the segment where agro-commercial firms are involved in transactions with other agro-commercial firms. Markets are, however, less competitive where business firms (as intermediaries) are dealing with consumers and producers. Consequently, there is a huge gap between prices consumers pay and prices farmers actually receive, as intermediaries do not always behave in a competitive manner. In a country where two-thirds of the population draws their livelihood directly from agriculture, the linkage between market imperfections in agriculture goods and poverty is manifest.

The government has been intervening in agricultural markets in various ways to improve the efficiency of markets and to ensure remunerative prices to farmers on the one hand, and reasonable prices to consumers on the other. In order to give fair treatment to farmers, the government took steps to bring all agricultural markets under the purview of Agricultural Produce Market Regulation Act (APMRA). These markets are called regulated markets and their principal objective is to safeguard the interest of producers and to raise the standard of local markets where exchange of agricultural goods takes place.

Despite this institutional intervention by government, which considerably diluted mercantile power in agricultural markets, there is evidence that regulated markets are still not perfectly competitive. For instance, in a regulated market in Panipat, in the agriculturally advanced state of Haryana, evidence of collusion in purchase of basmati paddy/rice from producers was found. Another evidence in various markets in Coimbatore district shows that entry barriers range from being low (millets) to considerable (cotton) and price information was secret, imperfectly available or open. There is also evidence of common occurrence of excessive charges deducted from producers and the undercover methods of sale in some markets.

The government has responded to this situation by providing alternative marketing avenues through cooperative marketing agencies and government agencies. The advantage accruing to farmers from the sale of produce through cooperative marketing channels can be seen from the illustration shown in Box 2. Besides providing better prices to producers, the main role of public/cooperative agencies is to improve the competitive environment in the market by providing institutional alternative to the market power of private traders.

	BOX 2.

Price Received By Farmers For Cotton in Warangal Market, Andhra Pradesh, from sale to Various Agencies:

            Sale agency                                                                Price: Rupees/quintal
1.  Sale to commission agent:                                                  710

2.  Sale to village merchant:                                                    700           

3.  Sale to trader:                                                                      705

4.  Sale to Cotton Corporation of India:                                  792

5.  Sale to miller:                                                                     785


The strongest criticism of APMRA is that it grants marketing monopoly to the state and prevents private investments in agricultural market. Secondly, it restricts the farmer from entering into direct contract with any processor/manufacture/bulk processor, as the produce is required to be canalised through regulated markets. Some provisions of this law, like purchase rights confined to licensed traders, have created entry barriers and thus reduced competition. 

In response to this, the Ministry of Agriculture of the Central Government prepared a new Model Act for agricultural produce marketing in 2003, which can be used by state governments to prepare their individual laws (since agriculture is in the legislative control of state, the central government can at best facilitate changes in state laws). The model act allows for contract farming and direct marketing, and for establishment of agricultural markets in the private and cooperative sectors. The rationale is that farmers should be able to sell their produce directly to agribusiness firms, like processors or bulk buyers, at lower transaction costs and in the quality/form as required by the buyers.

Contract farming has now been initiated in several parts of the country and in several cases, contracting firm wants to directly procure produce from the farmers. Yet, in most states and in most agricultural commodities, these direct sales continue to be illegal as the produce is required to be sold only in the notified market area.

At the retail level, there are instances of market imperfections, collusion among sellers and exploitation of consumers. Consumers are fleeced through various kinds of adulteration. In the case of fruits and vegetables, neither the shops nor the hawkers typically display the price list. These retailers charge arbitrary prices from each consumer based on his/her willingness to pay and in the process extract as much surplus as they can, rather than charging competitive prices.

In order to improve competition at the retail level and to benefit consumers and producers, some innovative marketing mechanisms have been developed in some states. They include Apni Mandi in Punjab and Haryana, Rythu Bazaar in Andhra Pradesh and Uzavaar Sandies in Tamil Nadu. Under these arrangements, farmers are allowed to sell their produce directly to consumers in the towns on selected days and time, without intermediaries: a win-win situation for farmers as well as consumers. Anyhow, the scale of operation of these marketing arrangements is presently quite small as only farmers located in the vicinity of big towns can take an interest in this form of marketing. There is a need to promote such innovative marketing schemes.

Manufacturing

The manufacturing sector in India is still relatively small. The share of the manufacturing sector, in GDP, has remained more or less stagnant in the 1990s (Table 1). Other comparable economies have a substantially higher share of manufacturing value-added (MVA) in their GDP. For instance, in China the share is 34 percent, in South Korea, it is 30 percent. Even Brazil and Mexico have a share of approximately 20 percent.

	Table 1. Share of Manufacturing in GDP *

	Industry
	1993-94
	1996-97
	1997-98
	1998-99
	1999-00
	2000-01
	2001-02

	Manufacturing
	16.1
	18.2
	17.7
	17
	16.7
	17.2
	16.8

	Registered
	10.5
	12.3
	11.6
	11.1
	10.8
	11.2
	11.1

	Unregistered
	5.6
	6
	6.1
	6
	5.9
	6
	5.8

	* 1993-94 prices
	
	
	
	
	
	
	

	Source: National accounts Statistics, 2003


To assess the state of competition in manufacturing sector, we examine changes in concentration for select industries. The selected industries are grouped under four broad categories: (1) consumer non-durable goods (2) consumer durable goods (3) intermediate goods and (4) capital goods. The measure of concentration is the Herfindhal-Hirshchman Index (HHI). The estimates of HHI are taken from the CMIE database called Market Size and Market Shares
.

Trends observed in four use-based industry groups are summarised below:

· Consumer Non-Durable Goods

The consumer non-durable goods sector comprises food, beverages, soaps, and textile products, like apparel, footwear, and certain electrical products, like lamps & tubes. Market concentration has increased in three key industries namely, Biscuits, Synthetic Detergents, and Lamps and tubes (See Table 2). They are also observed to have one or two dominant firms. For example, Britannia Industries (Market share 32 percent) in Biscuits; Hindustan Lever (42 percent) and Nirma (21 percent) in Synthetic Detergents; and Philips India (29 percent) and Surya Roshni (14 percent) in Lamps & tubes
. Many other products, within the consumer goods sector, were observed to have high levels of concentration, like malted milk foods, ice cream, infant foods, iodised salt, wafers & chips, and cigarettes. Many of these industries are dominated by multi-national corporations (MNCs) that have used the route of mergers and acquisitions (M&As) to gain and consolidate their market shares.

                     Table 2. Consumer Non-Durable Goods Industry: 

Changes in HH Index of Concentration in Selected Industries: 1993-94 and 2002-03

	
	Industry
	1993-94
	2002-03

	1
	Biscuits
	500
	1660

	2
	Soaps
	500
	370

	3
	Synthetic Detergents
	1500
	2690

	4
	Lamps & Tubes
	1400*
	1850

	5
	Infant foods
	3000
	3830

	6
	Malted milk foods
	4000
	4030


Note: * 1995-96

Source: Market Size and Shares, August 1999 and July 2004,CMIE

· Consumer Durable Goods 

The market structure in many consumer durables industries is characterised by oligopoly. The estimates of HH index for selected industries, for two years, are shown in table 3. Concentration levels show a marked increase in five industries, namely automobile tyres, audio systems, mopeds, motorcycles, and bicycles. All five industries have one major firm with a high market share: MRF (Market share 24 percent) in automobile tyres, Hero Honda (Market share 50 percent) in Motorcycles, TVS Motor (Market share 46 percent) in mopeds, and Hero Cycles (Market share 40 percent) in Bicycles. In the Audio-equipment industry, Videocon International Ltd has emerged as a dominant firm. In the auto-rickshaw industry, Bajaj Auto is a dominant player, with a market share of 75 percent.

	Table 3.

Consumer Durable Goods Industry:

Changes in H-H index of concentration: 1993-04 and 2002-03

	
	
	1993-94
	2002-03



	1
	Automobile Tyres
	1090
	1900

	2
	Air-Coolers
	6730
	5690

	3
	Air Conditioners
	2030
	950

	4
	Electrical Fans
	1430
	1530

	5
	Washing Machines
	3610
	3190

	6
	Refrigerator
	3490
	1690

	7
	Audio Systems
	3550
	5690

	8
	Scooters
	3670
	3150

	9
	3-Wheelers (auto-rickshaws)
	8500
	5340

	10
	Mopeds
	2320
	3770

	11
	Motor Cycles
	2520
	2920

	12
	Bicycles
	2330
	2840

	13
	Passenger Cars
	4750
	2730

	14
	Watches & Clocks
	2950
	2920

	Source: CMIE Market Size and Shares August 1999 and July 2004


· Intermediate Goods

Two industries belonging to the industry category ‘textile fibre intermediates’, namely, Polyester Staple Fibre (PSF) and Viscose Staple Fibre (VSF), have a substantial increase in concentration levels. In the PSF industry, Reliance is the dominant player with a market share of 54 percent. It is reported to be the world’s fifth largest producer of PSF. In the VSF industry, Grasim is the dominant player, with a market share of 91 percent (almost a pure monopoly). The other two industries that have experienced increased levels of concentration are Paints &Varnishes and Storage batteries. In Paints & Varnishes, three firms have more than 63 percent of the total market. They are Asian Paints, Goodlass Nerolac and Berger Paints. In storage batteries, Exide Batteries has achieved dominance with a market share of 62 percent. Its market share increased from 53 percent after it acquired Standard Batteries in 1998.

Table 4. Intermediate Goods:

               Changes in HH index of Concentration in Selected Industries  

	
	Industry
	1993-94
	2002-03

	1
	Caustic Soda
	700
	750

	2
	Soda Ash
	2900
	2040

	3
	Paints and Varnishes
	1500
	1830

	4
	Poly Vinyl Chloride (PVC)
	2300
	2120

	5
	Polyester Filament yarn (PFY)
	1200
	1060

	6
	Polyester Staple Fibre (PSF)
	1800
	4100

	7
	Viscose Staple Fibre (VSF)
	7700
	9760

	8
	Storage Batteries
	2900
	3560

	9
	Television Picture Tubes
	1800
	2480

	10
	Transmission Tower Structure
	3300
	2940

	13
	Copper and Copper Products
	780
	2310

	14
	Primary Aluminium
	3020
	2790

	15
	Aluminium Products
	2350
	1370

	16
	Aluminium Foils
	2410
	1670


Source: CMIE Market Size and Shares August 1999 and July 2004

· Capital Goods

Three industries, namely Boilers, Chemical machinery, and Portable Power Generation-Sets (Gensets), have shown an increase in concentration levels. The public sector unit, namely Bharat Heavy Electricals Limited (BHEL), dominates the boiler industry. Larsen & Toubro Limited  (L&T), is dominant in the Chemical Machinery industry. Honda Siel Power Products and Birla Power Solutions, together have 100 percent of the market for power generation sets. The HH index for the earthmoving machinery industry is also on the higher side, with a dominant public sector unit, namely Bharat Earth Movers Limited, with a market share of 50 percent in 2002-03. 

Table 5. Capital Goods: HH index in Selected Industries

	
	Industry
	1993-94
	2002-03

	1
	Boilers
	4540
	5670

	2
	Tractors
	1540
	1450

	3
	Earth Moving Machinery
	3280
	2950

	4
	Chemical Machinery
	2360
	2890

	5
	Portable Gensets
	5090
	5720

	6
	Textile Machinery
	330
	300


Source: Source: CMIE Market Size and Shares August 1999 and July 2004

The preliminary analysis done above suggests that one or two firms dominate industries that have experienced increase in concentration level, and both domestic as well as foreign owned firms have taken dominant positions. This requires an assessment of their market behaviour. In order to do a deeper analysis, we present below a case study of three industries: cement, steel and pharmaceuticals.

· Cement case study

India is the second biggest producer of cement in the world, only after China. There are 125 large plants owned by 54 companies. However, cement factories are clustered in a few locations depending on the availability of raw materials namely coal and limestone, as both are bulky items that make transportation difficult and uneconomical. Proximity to big markets also plays an important role in this regard as the final product is bulky as well. This highlights the regional nature of the cement industry in India. 

The Indian cement industry is normally viewed in terms of five regions: north, south, east, west, and central. The southern region is the largest market, both in terms of consumption and installed capacity. The southern market is also quite insulated from competition from other markets due to geographical location and transport costs. The eastern market is also quite isolated. The western region is the one most open to competition from other regions as some plants in the southern, northern and central regions can serve it.

Traditionally, the Indian cement industry has been characterised by a large number of small manufacturers. Though, the consolidation process over the last few years has led to the emergence of a few big players. The top six players hold about 60 percent of the total capacity (Table 6). Looked at from regional perspective, the size distribution is highly skewed. For example, Lafarge, the sixth largest competitor in India is the largest in the eastern market. The cement sector is relatively shielded from international markets. Being a very bulky item, international trade is very limited and only between neighbouring countries.
Table 6. Major Players in Indian Cement Industry

	Producer
	Capacity in 2002-03 (Mt)
	Share of total capacity (%)

	Grasim-L&T
	29.9
	21.51

	GACL-ACC
	28.2
	20.32

	India Cements
	8.8
	6.34

	Madras Cements
	5.0
	3.58

	Century Textiles
	4.7
	3.24

	Lafarge
	4.5
	3.24

	Top 6 players
	81.1
	58.37


World over cement has gained notoriety for collusive practices. India is no exception. It is widely believed that cement manufacturers are engaged in collusive price fixing since the beginning of decontrol of cement prices in 1989. Indeed, this could be a legacy of the erstwhile control regime, when the government essentially determined the price. Nevertheless, after decontrol, the cement manufacturers came together under the Cement Manufacturers Association (CMA) to lobby for higher prices. As a consequence, discussing prices has always been an important part of their collective lobbying activities.

The product being nearly homogeneous and insulated from import competition fixing the price does not pose any major problem. The possibility of cartelisation in India gets strengthened as the market is fragmented and few sellers dominate each of the fragmented markets.

In 1991, the Indian cement industry was formally accused of price rigging for the first time. The MRTP Commission was asked to adjudicate on a matter of collusive price setting in the Delhi market. The decision, though, went in favour of the industry. The allegation of collusive practices came forcefully again in 2000. Leading cement manufacturers: GACL, ACC, L&T and Grasim were perceived to be acting as a cartel. The Builders’ Association of India (BAI) demanded action under the MRTP Act for “unfair trade practices” resorted to by the cement industry. The MRTP Commission initiated a suo moto enquiry into the cement price hike. Cement manufacturers, on the other hand, denied any cartel type arrangements. They claimed that the price hike was the result of an increase in the cost of manufacture of cement. BAI, on their part resorted to selective boycott of cement manufacturers. The government also responded to the demands of BAI by slashing import duty in the 2001-02 budget. The prices of cement started falling throughout the country (See Box 3).  

	Box 3. Builders’ Boycott to Break the Cartel!

	Cement manufacturers stopped despatches all over India from November 27, 2000, to December 3, 2000. Dispatch resumed from December 4, but with a uniform price hike all over the country. The price hike was about Rs 50 per bag, a rise of almost 50 percent.

This was too much to digest for the major construction companies, who consume about 60 percent of the total cement consumption in the country. These companies, under the banner of Builders Association of India (BAI) urged the Cement Manufacturers Association (CMA) to roll back the prices. However, the CMA turned down their demand. The BAI decided to stop purchasing of cement from January 15, 2001, and their construction activities came to a grinding halt in many projects, even though they had strict deadlines. After a few days, the builders realised that civil work could not be stalled indefinitely, as they were also losing over Rs 5 crores daily. BAI, thus, decided to change its strategy. Instead of boycotting all the manufacturers, they targeted two major companies, Grasim and GACL, who were also believed to be leading the cartel. The idea was to create an incentive problem amongst the players, which could lead to a rift among them.

Meanwhile, BAI also lobbied the Government for a reduction in basic customs duty as well as for the removal of surcharge, anti-dumping duty, and countervailing duty. In the 2001-02 budget, the Government reduced the import duty, and removed the surcharge, as well.

Taking full advantage of this, the BAI arranged to import 800,000 bags of cement from the Far East, at a landed cost of around Rs 140 per bag at a time, when the ruling prices in Mumbai were at around Rs. 185 per bag. Consequently, cement prices started falling. 


Allegations of price collusive behaviour by the cement industry continue to be raised time and again. There are, of course, good reasons for making such observations. The southern region has a huge excess capacity, both in absolute as well as in relative terms, and yet the average price prevailing in the region is higher compared to other regions.

One important aspect of the Indian cement market is that nearly 30 percent of the total cement consumption in the country is in the government sector. The governments (both Central and State) buy cement in bulk through competitive bidding. Anyhow, there are good reasons to believe that such bidding procedure may be subverted by bid rigging.

The weak provisions in the MRTP Act, along with weak investigation capacity due to resource constraints are among the primary reasons for cartel formation going unchecked for years. The new competition law is a significant improvement in this regard with clearer provisions and leniency programme. Admittedly, proving collusive behaviour would be an uphill task for the new competition authority. There is, however, one important source of information that may be explored. Careful analysis of offers by different companies in Central and state government bids can give important clues if there have been patterns of systematic rotation of winning bids, stable shares of companies in overall procurement etc. This information would also be helpful in detecting collusive behaviour in the market as well. 

· Steel case study

Steel was a controlled sector till 1992. The sector’s growth was determined within the overall policy framework of the government of having a strong public sector. The government through Joint Plant Committee (JPC) controlled steel prices and regulated distribution of the main steel producers. Realising that the control regime was holding up growth of this sector, the government has since 1991 progressively opened up the sector for investment both to domestic and foreign private capital and completely abolished price and distribution control.

Steel is a heterogeneous industry with widely differentiated products, varying technology and economics. Since a given steel plant has limitations, on account of diseconomies of scale and technical constraints, in producing all the grades and shapes, competition for each gets confined to only a smaller number of players.

Table 7. Product-wise dominant players and market character

	Product
	Players
	Dominant Players
	Market Character

	Bars and Rods
	Re-rolling mills, SAIL, TISCO, RINL
	Varies along products and product characteristics
	Wide range of products and the number of products involving competition among the major players or industry groups is small. Strong competition among the re-rolling mills.

	Light Structurals
	Re-rolling Mills, SAIL and RINL
	Re-rolling mills
	Competition is among the re-rolling mills.

	Medium Structurals
	RINL, SAIL
	RINL
	Limited competition

	Heavy Structurals
	SAIL, fabrication units, JSPL (small quantities in production)
	SAIL
	Expected limited competition with JSPL in place, Oligopoly

	HR coils
	SAIL, TISCO, JVSL, Essar Steel, Ispat Industries
	
	Potentially a competitive market, but, with strong global and domestic demand, cartelisation can be expected.

	HR Sheets
	SAIL, TISCO, JVSL, Essar Steel, Ispat Industries
	SAIL
	Small volume product sold mostly to the end users directly.

	CR Coils/Sheets
	SAIL, TISCO, Ispat Industries, merchant CR producers, importantly Bhushan Steel
	SAIL, TISCO and merchant producers 
	Competitive market with differentiated products

	Galvanised Sheets/Coils
	SAIL, TISCO, Ispat Industries, merchant producers, importantly Bhushan, JISCO.
	SAIL, TISCO, JISCO
	Highly competitive market

	Electrical Sheets
	SAIL and EBG
	SAIL
	Small domestic production base and substantially imported


Among the flat products: Hot Rolled Coils (HRCs) is one of the most critical products of the industry, not only because of economies of scale required for its efficient production but is also the single largest steel product traded. Five producers: SAIL, TISCO, JVSL, Essar and Ispat together account for 93 percent of total industry’s production of HRC. SAIL and TISCO also manufacture downstream products though these capacities are not able to consume their entire HRC production and much of it is merchandised. JVSL and Ispat do sell HRCs to their downstream units/sister concerns but strictly on commercial basis.

This scenario, though prima facie made to order for cartelisation, is restrained but for the following reasons:

a) The threat of imports. This is already 6 percent of the total consumption and with import duties at a low level of 5 percent, considerably reduces the pricing power of domestic producers. 

b) The public perception about criticality of steel in the nation’s life

c) Most users of HRCs are medium size firms, but together they constitute a fairly large lobby.

Although there seems to be no strong evidence or possibility of cartelisation, suspicions of concerted action by the steel majors – especially the privately owned units – continue. It is true that they have sometimes got together to decide on prices, but these are perhaps more as a response to external pricing alternatives than to seek rents out of dominance. Here too, they sometimes end up competing with each other with differential rates of discounts offered by individual sellers. The PSUs are at some disadvantage, having to remain range bound under political compulsions. At the end of the day, it can be said that there is a modicum of cartelisation when the market is strong, but not when it is weak.

Since prices are based on the best alternative cost principle and there is a limit to an efficient mill continuously increasing capacity to grab market share, there is no incentive to reduce price to seize a larger share of the market. Further, since the inefficient firms do not die (soft budget constraints), moves to reduce prices will be matched with impunity. Therefore, it is prudent for the mills to work out common pricing at all times.

A further bone of contention is that the downstream producers have often to compete with the major producers for the same end-product market. But, there are complaints that the differential price between the intermediate and the end product quoted by the latter (probably to protect its market) does not cover conversion costs and squeezes the former.

Crying hoarse over the shenanigans of the steel industry, the Union Steel Minister: Ram Vilas Paswan has been threatening to set up a steel regulator. It is, however, not a workable proposal, as the world over, competition in goods sector is overseen by competition authority of the country concerned. The only exception is pharmaceuticals, which is usually governed by a regulator, but that too under the relevant ministry. It may be useful to have a monitoring body (Competition Commission of India and the Tariff Commission
) to get involved essentially with competition and allied issues within the industry especially on the supply side of the market, particularly, in areas of investments, mergers and acquisitions, ownership of mines etc. Further, the government should enable competition by using trade policy, tax policy and industrial policy to ensure that there is adequate supply and producers do not indulge in restrictive trade practices. 

· Pharmaceuticals case study

The Indian pharmaceutical sector has come a long way, from being a small player in 1970, to becoming a prominent provider of healthcare products, meeting almost 95 percent of the country’s pharmaceutical needs. The industry has a two-tier structure. The largest firms account for the majority of the R&D investment in the industry and hold majority of the patents. A large number of smaller firms manufacture off-patent products or those under licence to a patent-holder. The individual market shares of companies are small. Though, this does not mean that there is intense competition in the market. This is because pharmaceutical products are not single homogenous goods and there are a huge number of “relevant markets” within the pharmaceutical industry. Roughly, they can be looked at as different therapeutic segments. In fact, in some of the segments there are high levels of concentration. For example, Lupin is a dominant player in anti-tuberculosis drugs, while Cipla is dominant in anti-asthmatic drugs.

The drugs market has special characteristics. Consumers are very often not the decision-makers. Doctors and pharmacists have a significant role to play and companies often try to influence them, sometimes via huge incentives. It is precisely because of this phenomenon that practically all countries in the world have mechanisms to control the pharmaceuticals industry in general and drug prices in particular.

Since 1970, the prices of essential drugs have been regulated by the Drug Prices Control Order (DPCO) with the National Pharmaceutical Pricing Authority (NPPA) fixing the prices of a range of drugs, since its establishment in 1997. Even though, over the last few years, a substantial decontrol of prices has taken place.

During 1970, the Indian Patents Act (IPA) was passed, which did not grant product patents to substances used in foods and pharmaceuticals. Only process patents were allowed. This provision provided a major thrust to India’s pharmaceuticals industry, and Indian companies, through the process of reverse engineering began to produce drugs at lower costs.

Due to the price control and patent regime, drug prices fell in India considerably and were among the lowest in the world. However, it may no longer be true that drug prices in India are among the cheapest in the world. Drugs that are still patent-protected are much cheaper in India due to India’s earlier Patent Act of 1970. But off-patent drugs (which account for 80-85percent of current sales in the country) are not necessarily cheaper in India. In fact, generally drug prices are higher in India than those in Sri Lanka and Bangladesh. Even more disturbing is the fact that prices of some top selling drugs are higher in India than those in Canada and the UK. 

This is so because market mechanisms are ineffective as there is no direct interaction between consumers and drug market. Companies are able to sell over-priced drugs through aggressive promotional strategies aimed at doctors and by providing lucrative margins to pharmacies. 

The pharmacy owners are banded together to form a huge cartel in the guise of a trade association, All India Organisation of Chemists and Druggists (AIOCD). In the past, the AIOCD launched boycotts against drug companies to win higher profit margins. AIOCD has also forced some drug companies to sign "memorandums of understanding" in which they agree to increase profit margins to pharmacies.
Collusive behaviour of the pharmacies in India is a matter of grave concern (see Box 4). The benefits of price decontrol of several drugs are probably going to the pharmacists disproportionately, more than the manufacturers. By giving extra profits to the pharmacist instead of reducing the retail price, the manufacturers are keeping medicine prices higher than necessary for Indian patients. This will also mean that the market for medicines will be smaller than it would have been otherwise.

	Box 4. Rent-seeking by Pharmacists: A Few Cases

	Strong-arm tactics of the pharmacists’ associations (at state level as well as national level) are nothing new. In 1984, a case came before the MRTP Commission as the Retail and Dispensing Chemists Association, Bombay, directed all the wholesalers and retailers to boycott a Nestle product, till its demands were met by the company.

The Commission observed that the boycott represents an attempt to deny the consumers certain products, which they are used to and, therefore, the hardship to such consumers is indisputable. The Commission accordingly passed a ‘cease and desist’ order (RTP Enquiry No. 10/1984).

Even before that, in 1982, the All India Organisation of Chemists & Druggists, had to face a similar stricture in a similar case (RTP Enquiry No. 14/1982, order dated 25-9-1984).

AICOD was brought before the Commission once again, in 1983. It issued a circular to various pharmaceutical companies, threatening that if they dealt with the State cooperative organisations and appointed them as Stockists, granting them sale rights, it would expose the companies to a boycott by its members. The case was decided in 1993, and the Commission observed this to be the restrictive trade practice of refusal to deal (RTP Enquiry No. 37/1983, decided on 25-6-1993).

Nevertheless, undeterred, AICOD decided to boycott the “Septran” range of products, manufactured by Burroughs Wellcome (India) Ltd. When the case came up before the Commission, AICOD pleaded that it did not issue any such circular to the dealers, threatening to boycott the products. However, the Commission observed that a boycott could be conducted by way of an understanding among those perpetrating it, or by word of mouth among them. Merely because of the absence of a circular, calling upon the sellers to boycott, it could not be said that there was no boycott (1996, 21 CLA 322). 


The Indian pharmaceutical regulatory regime has been extremely soft on the doctors and the pharmacists, the two important players. Indian Medical Council (Professional Conduct, Etiquette and Ethics) Regulations, 2002 has sufficient provisions to ensure good behaviour on the part of the doctors, but there is no effective monitoring or enforcement mechanism. Over and above, given the enormous clout of pharmacists, what is required in India badly is an effective mechanism to contain the rent-seeking behaviour of the pharmacists.

As per the provisions of the new Competition Act 2002, only the trade unions are allowed to engage in collective bargaining. On that account, the activities of the pharmacists’ association to extract higher margins would stand illegal. Next, the law does prohibit collusive behaviour, and in consequence the association’s activities would be covered under the law. Nonetheless, it is not going to be easy to take any strong action where more than 500,000 pharmacists are involved. 

New Economy Areas

Both the Information Technology and Biotechnology sectors are emerging sectors in the Indian economy. It is widely believed that these two sectors have been doing extremely well. This section presents a case study of these two sectors.

· Information Technology case study

The Information Communication Technology (ICT) sector in India employs about 0.6 million persons and creates approximately US$16bn worth of wealth every year. Software and service export from India recorded an annual compound growth rate of around 45 percent in dollar terms during the last decade. The share of software and service sector in total exports increased almost seven fold (from 3.2percent to 21.3percent) during 1996-2003. This sector today accounts for over 2.6 percent of India’s GDP, as compared to 0.5 percent in 1996-97.

The development of the IT sector has been aided by various policy initiatives and institutional interventions by the Government of India and state governments over the years. The Central Government, as far back as 1972, allowed duty free import of computer systems, 100 percent foreign ownership, etc. to encourage software exports. With economic reforms, a major thrust was given to software exports’ sector through measures like encouragement for foreign investment, greater private sector involvement in policy making, better finance opportunities, reduction and rationalisation of taxes, duties and tariffs, and infrastructure development for faster and cheaper data. To meet the growing demand of software personnel, government expanded the capacity of higher education system in engineering by setting up new institutions. A notable institutional intervention by the government has been the establishment of Software Technology Parks (STP) to provide necessary infrastructure for software exports. 

Nevertheless, even today, software and service sector is confined mainly to a few metropolitan cities, remaining as enclaves with limited linkages with rest of the country, as growth of the sector is mainly fuelled by exports. The result is that India is still to emerge as a major user of ICT in the domestic sectors of the economy.

IT industry is a multi product industry comprising of both hardware and software. In the hardware segment, with the removal of entry barriers, almost all leading players in the world market have a presence in India. There appears to be strong competition between three major sets of actors: Indian brands (21 percent share), foreign firms (26 percent share), and non-branded sector (53 percent share). The removal of tariff barriers and the presence of a large non-branded market in hardware segment, act as sources of increased competition. The presence of a competitive market structure is evident from the fact that high growth recorded during 2002-03 has been an outcome of reduced customs duties, which in turn was passed on to consumers in the form of lower prices.

The software segment can be broadly divided into operating systems and applications software, each having varying market structure and competitive environment. In case of the operating systems, Microsoft operating system – windows – controls over 90 percent of the desktop software market. Lack of competition in this crucial segment in turn has its effect not only on the price at which it is available, but also sets limits on the development of application software based on this operating system because of lack of access to source code. These factors make new technology inaccessible in the country leading to low domestic demand.

Indian ICT firms, given these constraints and having the option of either local or foreign market, have naturally opted for the booming foreign market. Also state policies and institutional interventions provided conducive environment for exploitation of export opportunities.

The open source software movement is an attempt at making the software segment more competitive and promotes the development of application software. As in the case of most products, demand constraint is bound to set limit to such initiatives. In this context, if past experience is any indication, government policy could play a significant role by providing appropriate incentives for the promotion of open source software and creating demand by promoting its use in all the e-governance projects. From the hardware side, innovations like ‘simputer’ need to be encouraged so that hardware becomes more affordable and leads to greater demand.

· Biotechnology case study

India’s biotechnology sector is emerging as one of the fastest growing industries, reckoned in terms of the volumes of investment attracted in recent years. During 2003-04, India’s biotech sector is estimated to have attracted private investments to the tune of US$140mn. Infrastructure and R & D account for nearly 80 percent of these investments. The two significant factors that lie at the base of India’s biotechnology potential are the scientific and technical pool of human resources and the rich biodiversity of the country. 

In terms of their presence, the bio-pharma sector accounted for 76 percent of the biotech industry, followed by bio-services (8.5 percent), bio-industrial (7.5 percent), bio-agri (5.5 percent), and bio-informatics (2 percent).
The Central government had in 2005 come out with a National Development Strategy for Biotechnology. This policy focuses on education, social mobilisation and regulation for an orderly progress of the biotech sector. While recognising private sector as a crucial player, the strategy visualizes government to play a major catalyzing role in promoting biotechnology.

Apart from national policies and programmes, state governments have also initiated major policy and industrial support programmes to encourage biotechnology. One of the most interesting features of India’s biotech sector is the keen sub-national competition for attracting investments and industrial units. Andhra Pradesh, Karnataka and Maharashtra are locked in keen competition to advertise their industrial support mechanisms in order to attract units. Anyhow, the focus of competition is on pre-production facilities that enable new units to leverage external economies for attaining an edge in production and operational capacities.

Multiple regulatory authorities deal with biotechnology products and processes in India. In 2003, a National Task Force was set up to formulate a new regulatory structure for bio-agri products. The Task Force has essentially suggested the formation of a single agency, the National Biotechnology Regulatory Board to be run by professionals. Following this, the government had set up another Task Force in 2004 to suggest a new regulatory framework for recombinant pharma products. The Task Force suggested the creation of a National Biotech Regulatory Authority (NBRA) and noted that unless existing relevant statutory requirements are harmonised, setting up a NBRA will lead to ‘one more window clearance instead of a single window clearance’.

Competition issues in the biotech field mainly arise from the application of Intellectual Property Rights over biotech products by innovating companies. This could encourage monopoly rights in production, distribution and marketing of biotech products. Anyhow, the presence of public plant biotech research institutions that seek to position their products according to local conditions could dampen such oligopolistic tendencies.

In the bio-pharma sector, India’s Patent Act can adversely affect the ability of generic drug manufacturers to adopt alternative processes to develop new drugs, in view of the product patent regime that has become operational from January 2005. Under the Plant Varieties and Farmers’ Rights Act of 2001 that confers plant breeders rights for new, distinct, uniform and stable varieties, farmers’ rights to sell produce originating from protected varieties is not allowed. To this extent, it would be possible for plant biotechnology companies producing non-hybrid varieties of plants or seeds to enforce full-cost and high margin pricing systems for seeds that are considered essential for farming operations.

The IPRs conferred through the Indian Patent Act and the Plant Varieties and Farmers Rights Act of 2002 have the potential for extreme cases of competition restriction. Accordingly, the Patent (Amendment) Act provides the flexibilities of abridging rights of inventors whose primary or intended use or commercial exploitation of their invention would be contrary to public order or morality or causes serious prejudice to human, animal or plant life, or health, or to the environment. Under the Plant Varieties and Farmers’ Rights Act of 2001, the Central Government reserves the rights to enforce compulsory licensing of protected varieties and seeds in the larger interest of food security, livelihood and consumer welfare.

To the extent that these flexibilities exist, it may be fair to surmise that the Indian IPR regimes do promote or facilitate a healthy competition culture. It also follows that there is an implicit effort to coordinate the objectives of India’s competition law with that of the country’s IPR regimes, particularly in relation to biotechnology.

The Competition Act, by prohibiting anti-competitive agreements that are non-efficient in nature, sends an important signal to the biotechnology community in India that would like to practice the ‘terminator’ or ‘generic use restriction technologies’. Similarly, by restricting abuse of dominant position by an enterprise, the Act has the capacity to prevent chances of predatory or unfair pricing of seeds or drugs.

3. Competition Issues in Regulated Industries

There are certain sectors, where for a variety of reasons (externalities, imperfect or asymmetric information, and economies of scale and scope), competitive markets may not exist or yield desired results. Typically these sectors are: telecommunications, energy (electricity, oil & gas), transport (seaports, civil aviation, roads & highways, railways), financial sector (banking, insurance), and even professional services.

Because of the different reasons for market failure it is argued that economic sectors cannot be left to unregulated markets and a case is made for some form of intervention in the market process. The nature and character of the desired intervention depends on the source of the failure. The rationale for regulation, therefore, differs for financial markets from that of utilities (e.g. electricity, telecommunications) and also for transportation and professional services. 

Regulation of utilities is mainly justified because of natural monopoly or locational monopoly for transportation (airports and seaport). In case of financial markets, regulation is required due to information asymmetry, systemic problems and fiduciary responsibilities, whilst in the case of public passenger transport the rationale for regulation is to prevent destructive competition. The defining characteristic of professional services is that the service, supplied through individuals, is highly idiosyncratic in character. This feature then lays ground for different types of market failure, which can be due on account of either informational issues or externalities. However, given the idiosyncratic nature, conventional regulatory styles by focusing on prices, technologies and rates of return are clearly inappropriate. It is for this reason that a process of self-regulation marks professional services, which refers to things like codes of conduct, voluntary labelling initiatives, ethical and quality standards.

In this section, we review competition issues and working of regulatory regimes in these regulated sectors.
· Energy case study

Efficiency of energy sector has a cascading effect on overall socio-economic development. In year 2001, India accounted for 3.5 percent of commercial energy demand of the world, which is sixth highest consumption in the world, even though, per capita consumption of energy at 479 kg of oil equivalent (kgoe) is just one fifth of the world average. The Planning Commission of India estimates that the energy demand is likely to grow at over 6 percent during the 11th Five Year plan (2007-12). Catching up with this demand would need fresh investments. Looking at the massive inefficiencies prevailing in the entire energy sector, lack of an appropriate framework to address sectoral competition and regulation issues, is one of the major concerns.

The present market structure for coal production and distribution in India is completely dominated by State owned entities. While captive mining by private sector is allowed in certain areas, only public sector units are allowed to do coal mining for non-captive purposes. The attempts made by government to introduce private sector in non-captive mining have not succeeded primarily due to pressure from trade unions that wield a lot of power due to their political affiliations. Further, distribution of coal is still managed or mediated through government agencies. Though deregulation happened in year 2000, leaving no authority with the Central Government to fix prices, yet effective competition around differential pricing is unlikely to arise, as almost the entire supply side is dominated by public enterprises, that too by a single supplier, Coal India Ltd. Since coal contributes to nearly 50 percent of the total indigenous primary energy supply in India, it is desirable that the full potential of this sector is harnessed through competitive forces and private entrepreneurs. 

The New Exploration Licensing Policy (NELP) provides incentives and level playing field to private parties, thus facilitating the entry of private sector in exploration. Nevertheless, the hydrocarbons (oil and natural) sector is still dominated by government enterprises. One supposedly major reform in the sector has been the abolition of Administrative Price Mechanism (APM) in March 2002. This, anyhow, is not complete freedom to fix the price, as each time revision in prices is to be discussed with the government. On the other hand, the thorny issue of subsidies on kerosene and liquefied petroleum gas (LPG) still need to be resolved.

A significant step towards introducing competition at downstream value chain was to de-canalise kerosene oil, low sulphur diesel and LPG. From 1993 onwards, private players are allowed to import and market these products at market-determined prices in parallel to the marketing system dominated by PSUs. Anyhow, only state-owned oil companies are allowed to market subsidised petroleum products. While there may be some genuine, social concerns that Government has to take care of, the non-targeted subsidies offered to PSU oil companies in terms of concessional pricing, distorts the market, and restricts the ability of private retailers to compete effectively. Furthermore, the LPG Control Order specifies that the cylinders, regulators and valves to be used by parallel marketeers have to be distinctively different from that used by the public sector oil companies. This requirement reduces the freedom of LPG end-users in switching from one supplier to the other, and restricts competition.
Power sector in India is in the Concurrent List of the Constitution, which means Central government as well as State governments are both empowered to engage in generation and supply of power. Although there have been policy initiatives since early nineties to encourage private sector, success so far has been far from satisfactory. Almost entire electricity generation, transmission and distribution is managed by public sector, i.e. State Electricity Boards and Central Utilities. There are few private sector companies in electricity supply in Kolkata, Mumbai, Ahmedabad, and New Delhi. The real disappointment and failure of policy reform has been in attracting private investment in generation.

Sub-optimal investment in transmission and distribution over the years, compared to generation, is resulting into operational inefficiency and high losses. Financial performance of SEBs has been very poor. Price distortions are acute. Tariff for agricultural sector recovers barely 15 percent of the cost of supply in some states. SEBs have been incurring operating losses (commercial losses). The amount of unrecovered subsidies has been increased to push SEBs to financial sickness with negative rates of returns.

Vertically integrated State Electricity Boards dominate the industry so far, as they generate, transmit, supply and distribute. Though the Electricity Act 2003 mandates State governments to unbundle SEBs, restructuring alone would not address the concerns. Though open access has been promised, inter-state transmission and distribution within states is still a monopoly. Subsidies pose the greatest political hurdle in the creation of real competition in the distribution segment, which, in turn, affects the emergence of a credible market even in generation.

In India, government still dominates most of the primary as well as secondary energy sectors at large, though a beginning has been made to allow the private sector in the area. Looking at its vital role in overall economic growth, the energy sector needs to be looked at comprehensively with a holistic approach. The issues of regulation and competition policy are complex in the energy sector. Any piecemeal approach to policy formulation or implementation would delay the development of competitive markets. It is advisable that keeping the bigger picture in mind, the choice between economic regulation vs competition be examined very carefully. For instance, scope of economic regulation is limited in oil exploration, development, refining and value addition, and retail markets. However, transmission through common carriage or transportation of crude and processed oil needs to be regulated. In view of this, an apex regulatory body for the entire energy sector is advisable, rather than separate regulators for each sector, since economics of related network industries, like gas and electricity distribution, would lead to convergence of these industries.

· Transportation case study

Transportation in India is a large and varied sector consisting of four sub-sectors viz., railways, roads, seaports and civil aviation. Despite several efforts made by the government, the sector remains inefficient. The reason for this sorry state of affairs eventually boils down to policies that inhibit competition and their poor regulation in the various transport sectors. The discussion below is given separately for freight transport and passenger transport.

The chief mediums of freight transportation are seaports (primarily for exports and imports), railways (domestic transportation), and roads (domestic transportation).

In case of seaports, there is an artificial constitutional distinction between major ports and minor ports in India. The major ports numbering 12 are managed by the Port Trust of India under Central Government jurisdiction and handle about 76 percent traffic. The minor ports (numbering about 185) are under the jurisdiction of respective State Governments and have, over the years, emerged as major players in cargo handling.

In keeping with the general policy of economic liberalisation, port sector has been thrown open to private sector participation. This has resulted in a radical change in the organisational model of ports, converting from service port model to landlord port model, where the port authority retains port infrastructure and regulatory functions, whereas private operators provide the port services. Ennore Port is one such example.
In terms of technical parameters, the rate of progress in India’s ports sector appears to be impressive. Anyhow, maximisation of intra-port and inter-port competition still remains an area of concern. Neither the Government of India nor the ports are conscious of the need to promote competition. In fact, more than once the government has lost the opportunity to create intra-port competition. For instance, in Chennai, the government put out all the (six) container berths in one bid instead of dividing them among two or more operators, which resulted in one party getting the facility for all six berths. In the process, the government lost the opportunity to introduce intra-port competition.

In the present dispensation, where Port Trusts are the owners and also service providers, they are called upon to introduce competition. This, in fact, gives ports, as owners as well as service providers, an opportunity to discriminate against competing service providers.

The Tariff Authority for Major Ports (TAMP), has been set up an independent authority, but its authority is limited only to determination of tariffs at major ports. It is not concerned about introducing competition. Besides, TAMP has no power to regulate terminal handling charges by private operators nor does it have the power to requisition records, summon or cross-examine witnesses or even impose penalties for non-compliance.

There are moves towards business consolidation, as shipping firms are seeking to enter port operations. While this may be termed as vertical integration, there are fears that this would lead to extension of monopoly power. Recently, the JNPT granted third container terminal operation to a consortium of Maersk (world’s biggest shipping company) and Concor (India’s monopoly rail container operator). This development has raised fears that the terminal facility may turn into a captive facility instead of functioning as a common user facility.

In terms of transportation of containers to and from ports by rail, the Container Corporation of India (Concor), a subsidiary of Indian Railways, has been enjoying a monopoly. Despite adding to its existing fleet, Concor has not been able to meet the growing demand. Realising this, the government has recently thrown open container movement by rail for other players. With the entry of other operators in container movement by rail, they will have to be allowed equal access to all essential facilities e.g. railways tracks, engines, which are presently owned by the railways. This would require a neutral regulatory regime to ensure that railways do not squeeze out competition by not allowing other players access.

While Concor has been able to generate revenues for the railways (thanks to its monopoly), the share of railways in freight transport segment as a whole has been declining over the years. The road transport sector has been steadily increasing its share of freight movement for the past few decades at the cost of railways.

Transportation of goods by road is primarily done through trucks. There are about 22mn trucks plying on Indian roads and most are under single ownership. Although there appears to be competition, given the large number of truck owners, the fact is that the intermediaries i.e. cargo operators, who are scattered all around the country, handle the entire cargo. These operators alone have the market information necessary to influence the price line and taking advantage of the situation, most often cartelise and decide the freight.

There are also instances of cartelised operation of truckers’ union. Often truck operators, at district level or around major production centres form a cartel, which then leads to increase in freight charges. In most cases, trucks that come in with goods are not allowed to carry freight from the production centre. In most cases, these cartels have local or even state level political patronage. There are innumerable numbers of such examples and some of these were also referred to Monopolies and Restrictive Trade Practices (MRTP) Commission, but with not much success. The apathy of state government can be observed from the fact that quite often, truck unions come out with open information in the news dailies highlighting their restrictive practice. Unfortunately, such notices go unnoticed, and no action is ever taken.

	Box 5. Truck Operators’ Cartel

In case of Baddi, Himachal Pradesh, the Baddi Nalagarh Truck Operator Cooperative Transport Society, has monopolised movement of goods from the state. Controlled by the local MLA, the truck union charges 30 percent higher on the Baddi-Delhi route and 15-20 percent on the Baddi-Mumbai route. Trucks coming in with supplies go back empty, because they are not allowed to pick up freight, which only adds to the cost. As per information collected, Godrej Industries tried to bypass the truck union in Baddi, but this did not last long. Godrej, which has a manufacturing unit in Baddi, established a depot in Chandigarh. They used the Baddi truck union’s trucks to transport goods from Baddi to Chandigarh but used other operator’s vehicles for rest of the transit. However, this arrangement lasted for only a few days, as the Baddi truck union learnt about this bypass arrangement, and refused to provide trucks to Godrej Industries. Godrej had to give in to their demands.


The chief mediums of passenger transportation are railways (wholly owned by government), roads (state operated buses and private buses), and air (airlines, public sector as well as private sector).

In the context of passenger transportation by road, state owned transport corporations are generally given a monopoly on most profitable routes. The Motor Vehicles Act gives power to the State to exercise discretion for formulating a scheme for an area or route. Accordingly, there are several cases, where, for instance, the inter-state passenger transport is exclusively reserved for the state road transport corporations (SRTCs). Therefore, when a route is nationalized, the State Road Transport Corporation is given the exclusive right to ply on it to the exclusion of any private operators. Overlapping of 10 kms on such route by private operators of other routes is permitted only with a view to give facility to the public so that for short distance they need not have to change from a vehicle of private operator to that of State Transport Corporation during the travel. This exclusivity has given a monopoly to SRTCs and has resulted in relatively excessive tariffs charged on several routes. For example, whereas the Volvo fare for Delhi-Vijaywada (intra-state) is about Rs.250 (a distance of 276 kms and route served by private operators as well), the fare for Delhi-Jaipur (inter-state) is Rs.435 (a distance of 252 kms and exclusively reserved for state transport corporation).

Railway is another important medium for passenger transportation. However, over the years it has been facing competition, both from road transportation and airlines. To revive its passenger transport segment, railways has of late been coming out with innovative schemes. A significant step in this direction was the recent reduction announced in AC class passenger fares to take on competition from low cost airlines.

The airline industry, which was thrown open to private operators in 1994, has witnessed a sea change. The domestic sector is now served by Indian Airlines and private operators, Jet Airways, Air Sahara and Kingfisher, besides some low-cost no-frills carriers, which entered the market in recent years. With the entry of private operators, competition has increased, and airlines are cutting fares and offering other freebies to expand their market share. With the entry of no-frills airlines, competition in the civil aviation sector has entered a new phase.

Despite the various initiatives taken by the Government of India, there are certain concerns relating to competition in the civil aviation sector. One of them relates to level playing field concerning state-owned carriers. The route dispersal guidelines, that stipulate airlines to fly a certain percentage of their capacity on commercially non-viable routes, discriminate against the state-owned carrier. Due to political pressures, Indian Airlines, is forced to fly a greater share of its flights on these routes lowering its competitiveness vis-à-vis private airlines. Further, public sector airlines are subject to procedural bottlenecks in government, which hamper their expansion plans. For instance, it took public sector airlines several years to seek approval for procuring aircrafts to expand their fleet, at a time when private airlines were on a buying spree due to expansion of the market. On the flip side, in the airports, like in Delhi or Mumbai for instance, the state-owned Indian Airlines has a full terminal to itself, while the private-sector competitors are all cramped into in one. This is despite the fact that Jet Airways alone has a higher market share than Indian Airlines.

The government’s recent announcement to allow only experienced (5 years’ operation) private sector airlines to fly to foreign destinations will restrict the entry of other less-experienced operators, mainly the no-frills airlines, for a certain period. This would, in turn, limit competition on international routes. It is not surprising that the two beneficiaries, Jet Airways and Air Sahara, had made this demand a few months ago. While, on one hand, the two airlines have been pleading with the government to allow them to fly to all overseas destinations (till now the exclusive preserve of state-owned airlines), on the other hand they have been demanding for such restrictive provisions.

Despite the various initiatives undertaken by the government over the past few years, the transportation sector (both freight and passenger segments) remains inefficient. The reason for this sorry state of affairs eventually boils down to policies that inhibit competition in and across the various sub-sectors. The central government has ministries to handle civil aviation, railways, marine transport and surface transportation. Counterpart agencies are found at the state and union territory level. In view of this, a permanent forum for ensuring inter-modal coordination could be set up where policy-makers of all these modes of transport come together to learn from, and respond to, the latest developments in transportation in the country and abroad.
Although there is a large private-sector involvement in transportation in India, the government continues to play a large regulatory and developmental role, and is also the major service provider in case of certain sub-sectors. This leads to ‘conflicts of interest’, as brought in the cases of civil aviation, ports, and railways. The increased role of private sector in the provision of transport infrastructure facilities and services does not eliminate the need for a regulatory oversight. Instead, such reforms have emphasised the need for effective regulation and regulatory institutions. For this reason, whatever needs to be done in the transport sector to make it more competitive has to be done by way of policy reforms.

· Telecommunications case study

India's telecommunications network has grown to almost ten times its size in the past one decade and is one of the ten largest in the world. This network, though large, is also sparse, as even now a sixth of the over six hundred thousand villages in the country are still without a phone. 

In recent years, the sector has seen significant private sector participation after the government's decision to liberalise and review the policy framework and establish a regulatory body. There has been substantial growth and dramatic expansion in the range of services available, as well as a fall in their prices. The growth has been most dramatic for mobile users. Urban subscriber numbers have risen faster than rural subscribers, hinting that benefits of competition such as choice, quality and lower prices have not reached all, to the same extent. 

In the case of fixed line services, which are still the mainstay of most rural consumers, the situation is problematic. There is limited competition, as BSNL and MTNL, the two state-owned operators serve almost 95 percent of fixed line subscribers. Most rural consumers in India still do not have access to competition and its consequent benefits through more attractive prices, quality as well as actual choice.

The Telecom Regulatory Authority of India (TRAI) was set up in 1997; well after mobile services had begun in 1995. Soon TRAI found itself face to face with the two state-owned operators on issues that concerned its role in licensing and its power to alter revenue sharing arrangements i.e. interconnection terms of operators. This led to turf war between the government and the TRAI that went to the courts, which ruled against TRAI. This served a big blow to the confidence of private investors in the regulatory regime. Realising the sensitivity of the issue, the government reconstituted the regulatory body and created the Telecom Dispute Settlement and Appellate Tribunal (TDSAT). TRAI was given exclusive mandate to fix and regulate tariffs and interconnection.
The rapid growth in telecommunications sector in recent years tempts one to view the progress as a consequence of increasing competition. This is unfortunately true to limited extent only. The sector is currently witnessing a considerable range of anti-competitive practices. It is also ironic that several of these practices emanate from or concern, the government-owned BSNL because of the government’s role in licensing, policy-making and operations.

The most brazen anti-competitive practice in the market today is that BSNL (along with MTNL which operates in Delhi and Mumbai) operates an integrated service for the whole of India while its competitors are licensed for each region and service separately. The latter’s licenses came on payment of substantial fees in most cases. BSNL has paid no licence fee to provide any service. Private sector, therefore, has an inherent disadvantage when it competes with BSNL.

Regulations today allow BSNL to receive an Access Deficit Charge (ADC) which seeks to compensate BSNL whose fixed line rentals and call charges are considered loss-making operations that must be continued in public interest. As things stand, BSNL receives ADC payments from its competitors even though it refuses to undertake tariff revision that current TRAI regulations have allowed it to carry out for several years. The perverse incentive to BSNL to adopt this approach is easy to see since the losses so incurred can be directly recovered from payments from its competitors. There is no transparency in the use of ADC amount, as BSNL has not effected account separation to justify the amount it is receiving. Among other competition concerns are BSNL’s refusal to share its infrastructure with its competitors even though regulations demand it. BSNL is yet to come up with its Reference Interconnect Offer mandated by TRAI. BSNL has now become India's largest Internet Service Operator (ISP) even though it was one of the last companies to enter the business. BSNL provides dialup access to the public telephony network that its own users as well as most customers of its competitors need and the ISPs cannot provide. The opportunity for cross subsidising the competitive ISP business with the less competitive dialup business is obvious.

Despite the various policy measures, government continues to be the policymaker and seller of telecom operating licences. It owns all the equity in India’s biggest telecom company called Bharat Sanchar Nigam Ltd (BSNL). The TRAI is supposed to regulate BSNL, however both of them report to the Department of Telecommunications!

The existing regulatory regime has been largely unsuccessful in controlling BSNL’s market power and regulating it effectively. The fact that BSNL is wholly government-owned also provides important hints that the reason for the failure to regulate BSNL effectively is the conflict of interest that government and regulators face in taking decisions that will impact its position in the market place.
· Financial services case study

Since the initiation of reforms in 1991, the financial sector covering banking, insurance, capital markets, asset management and pensions has seen a fundamental shift in its institutional structure. This shift has been brought about by a greater emphasis on competition, regulatory framework, supervisory oversight, and transparency. As a result, the financial sector has grown not only in size, but also, through innovative products, aimed at meeting the financial intermediation needs of different segments of the economy. 

As domestic reforms progressed, increasing integration with global markets became another catalyst for further reforms. This has given the policy makers the confidence to continue with the reform process of reducing government’s presence in the sector, transferring power to independent regulators, and relying on market forces to chart new growth paths for the sector as well as for the economy. Yet, there is still a long way to go. Despite the reforms and the resulting entry of the private sector, government-owned institutions continue to dominate banking, insurance, and pensions.

In banking, reforms led to entry of private sector banks, deregulation of interest rates, autonomy for public sector banks and the regulatory authority, Reserve Bank of India, moving towards an arm’s length monitoring through application and tightening of prudential norms. The impact is evident in branch automation, ATM networks, multiple banking channels, and product and service innovations.

The benefits of reforms are most pronounced in retail banking (households) and the small sector) with a number of new products, such as, vehicle loans, personal loans, housing or mortgage loans and credit cards. On the other hand, rural markets are yet to be adequately covered. Wholesale banking, catering to large firms, has also witnessed new products. Corporate customers have gained from these changes as they can now hedge their interest rate and currency risks and hence, have greater flexibility in determining the conditions, under which they borrow.

The insurance sector was opened for private participation in August 2000 resulting in the entry of private life insurance companies and general insurance companies, mostly joint ventures with major global insurance players. The reform process has enhanced competition, provided more choices to customer, triggered innovations, allowed various sorts of insurance packages, as a result feeding the growth in the demand for insurance. Even though, by international standards, the Indian insurance sector is far behind in terms of its penetration. This is largely because of the lack of a knowledge base on risk factors. Another hindrance to the faster growth of insurance is the necessity to have larger capital bases in private companies. Here, they are at a disadvantage vis-à-vis the government-owned companies, which, often, have a better portfolio of customers because of their national reach and depth.

Despite the entry of many players (domestic as well as foreign), India’s mutual funds industry, as compared to international benchmark, is still quite small. One of the major problems faced by Indian mutual fund industry is that it has not been able to excite the common investor (despite falling interest rates on deposits). This has largely been due to lack of awareness among investors and the plethora of government tax-saving savings schemes. 

The Indian financial markets have matured significantly in the last decade. Today, the landscape of the markets contains a liquid national market for equity, public and private market for debt, derivative markets in equity, currency and interest rates, and insurance. A robust regulatory framework with independent market regulators oversees the growth of this market. Nevertheless, given that entities in the financial sector are taking up several activities related to different markets in the financial sector, for example banks are becoming universal banks, there is need to move away from sectoral regulation to functional regulation i.e. more coordination is required amongst the various sectoral regulators in the financial market. There is a need to put in place an integrated policy framework underlying the regulatory institutions.
· Professional services case study

Professional services refer to activities, occupations, or business of individuals that require specialised education, knowledge, and skills and is predominantly intellectual. As mentioned above, due to the nature of professional services, a process of self-regulation marks this sector, which refers to things like codes of conduct, ethical and quality standards, etc. The ethical codes and conduct rules in general have the effect of reducing professional misconduct, improving disclosure of information and improving client and social welfare in general. Be that as it may, there are certain provisions which are restrictive in nature, where the beneficial impact may be counter-balanced by competition concerns.
For instance, entry conditions are imposed to ensure that a practitioner is well qualified. Some associations like those for Chartered Accountants, Company Secretaries and Cost Accountants conduct their own examinations whereas others, like the Bar Council and Medical Council, prescribe standards for training institutions. On one hand, standards for universities raise issues of enforcement; and the in-house solution raises concerns for excessive restrictions. A critical issue is the implicit restriction on those who have had their basic training in foreign universities. Indian professions do not have an explicit nationality requirement in their charters, but the absence of well-defined mechanisms, to recognise foreign training, is an implicit barrier.

There are explicit and implicit restrictions on the names that can be used in partnerships. The no-brand name strategy in India oddly creates a bias in favour of family or relational identities. The effect is to strengthen established family firms over new entrants to the profession. Further, there is a marked tendency for professional associations to restrict advertising by its members. These restrictions are justified on the ground of needing to protect the public from incompetent practitioners and from misleading information. However, restriction on advertisements protects incumbency advantages, as somebody who is well established in a profession gets a huge advantage through word of mouth. There is also reduced price competition and consumers are not adequately informed about specialists. Further, all these encourage the potential for collusive behaviour and unethical practices. 

The ethical standards of Professional Conduct are formulated with certain assumptions about the nature of practice. Hence, for instance, in the legal profession the standards are centred largely around the litigative process. The effect of this approach is that the standards do not appropriately or effectively regulate non-litigating lawyers and consultants. Similarly, the medical standards view the profession where an individual doctor deals with his patient. The standards are silent on the issue of group-care or corporate or institutional practice. A related concern is the embargo on multi-disciplinary practices. This is most marked in law and accounting. This limits creation of newer products. These assumptions either restrict innovation or leave emerging areas of the market poorly or completely un-regulated. 

One of the problems of self-regulation is that since the regulated entity is in charge of the regulation process, the possibility of capture is enhanced. Consider the case of lawyers resorting to frequent strikes, which illustrates a widespread unethical practice and the unwillingness of the bar council to restrict or discipline the profession. In fact, from the viewpoint of anti-trust, strikes by professional service providers have a flavour, which is similar to a refusal to deal. The point is that while ethical standards seek to promote consumer welfare, there are elements, which have the potential to promote anti-competitive behaviour.

Competition Act provides for the possibility of statutory authorities, which would include professional regulators, to seek the advice of the Commission. A more pro-active Commission, by using its suo-moto powers to analyse anti-competitive behaviour, may make such advice-seeking more fruitful. Alternatively, the self-regulatory organisations could encourage co-regulation, i.e. when its own action fails, then another authority or the government could take action against the offending practitioners. State level competition and regulatory agencies can be established inter alia to enforce standards of professional conduct vis a vis competition concerns. Managing the professions through New Delhi-based bodies is a sub-optimal experience.

4. Interface between competition law and sector regulation

Over the years, especially after economic reforms were initiated in early 1990’s various sectoral regulators, such as in power and telecommunications, have been established to attract private investment and create a predictable environment through the establishment of independent agencies. These regulators are also required to ensure healthy competition in the regulated sector. This can lead to overlaps with the competition law and raises concerns about the relationship between statutory regulators and the competition authority. In India the relationship is somewhat ambiguous.

On the one hand, we have a very clear statement in the TRAI Act that it will be subject to the rulings of the MRTP Commission and its power to determine entry, mergers or other matters relating to competition are primarily recommendatory. The TRAI is directed to determine standards and terms and conditions of inter-connectivity, technical compatibility and effective inter-connection, revenue sharing, quality of service and compliance with universal service obligations. These have major implications for competition in the sector.

On the other hand, the Electricity Act creates ambiguities as the preamble clearly talks about the objective of promoting competition in the electricity market. The commission (federal as well as state level) is empowered to regulate production, supply or consumption to promote competition and is further allowed to regulate distribution to prevent abuse of dominance. Thus in its regulatory functions the law clearly directs the regulator to act in a manner so as to promote competition and efficiency. Further they are also required to advise the government on measures to promote competition. In a similar manner we see that in the financial sector the RBI is authorized on all matters relating to bank licensing, mergers and practices. 
As against this, the nature of competition authority’s power vis-à-vis statutory regulators is ambiguous. The law implicitly recognises that sectoral regulators have a role to play in competition matters and says that statutory regulators may refer competition matters to the competition authority but to what extent the competition authority can influence the regulators in the absence of such requests is not clear. This ambiguity runs the risk of creating either gaps or conflicts in the functioning of the respective agencies.

M&A regulation is one area where this overlapping jurisdiction is quite evident. Besides, the CCI, there are other agencies which regulate M&As such as the Telecom Regulatory Authority of India (TRAI), Electricity Regulatory Commissions (federal as well as state level), Reserve Bank of India, Securities and Exchange Board of India, company benches of the high courts, etc. However, the objective of regulating M&As varies across these agencies. Proper coordination mechanisms would be required between the CCI and all other agencies for an effective regulation of M&As in the country.

The practice in other countries has been to recognize these problems and derive a variety of solutions to them. In UK, the Director General of Fair Trading and each regulator are represented on the Concurrency Working Party, chaired by a representative of the Office of Fair Trading. The Working Party seeks to ensure full co-ordination between regulators and the Director General of Fair Trading, to consider practical working arrangements between them. In Australia many of the utility sectors are regulated by the competition authority and not by an independent regulator. On the other hand there are competition agencies and regulatory authorities in some provinces, which are all members of the Utility Regulators Forum, where provincial regulators and competition authorities meet regularly to ensure better coordination. A similar forum exists in many other countries, including South Africa. In some other countries (South Korea for instance) statutory authorities are required to consult the regulator if they are planning any rule that may have an anti-competitive effect. Alternatively the Competition Authority may represent its views before regulators (as in Canada, Denmark).

As can be seen, a variety of different arrangements are possible. The key issue is to provide for and encourage cooperation between the sectoral regulators and the competition authority.

The problem arises because there is no uniform framework followed while designing regulatory regimes in India. Uniform guidelines are not adhered to and it would be ideal if such provisions could be included in any law.  It might be best to amend the Competition Act to provide for cooperation between the competition authority and the sector regulators, and ultimately for the competition authority to have oversight in the regulated sectors on competition issues. 

Even in the absence of legal provisions relating to coordination it can be achieved in a number of different ways:

· First, authorities can enter into formal cooperation protocols for sharing information and seeking advice

· Secondly to discourage forum shopping a single appellate authority could be established.

If the competition authority is to be successful it must face up to the challenge of interfacing with sectoral regulators. Till this can be done statutorily, it should use its suo motu and advocacy powers and represent before sectoral regulators on matters relating to competition concerns. Since typically all regulatory proposals are put up for public discussion it would be useful for the competition authority to provide its input into them.
5. Government Policies and Competition

There are complex inter-relationships between competition and other public policies. Government policies such as trade policy, industrial policy, regulatory reforms, etc. may encourage or impede competition and hence consumer welfare. Thus, although a competition law may be quite narrow in its scope, competition policy is much broader and comprehensive, and seeks to bring harmony in all the Government policies. This section traces this interface between competition and various policies of the government, both at the Central (federal) level as well as state (provincial) level.

Central Government Policies and Competition

The basic philosophy behind and the common thread through various economic reform measures undertaken in India has been the resolve of the government to liberate Indian industry from the shackles of its various ‘controls’. The thrust of reforms has been to allow for more competition and for the government to play the role of a facilitator rather than the controller of economic activity.

Policy documents released by the Government, often speak about the redefined role of the Government – for example, a 1993 document says

“At the Central Government level, priority should be accorded to eliminating remaining barriers to industrial production, investment and import of technology as quickly as possible. The Government’s role should shift increasingly to restructuring unviable enterprises, ensuring fair business practices, safeguarding consumer interests and minimising the adverse effect of industrialisation on the environment.”
 

However, in spite of this kind of speak, a large overhang and backlog, from the past, persist in both attitudes and laws, which prevent the Government from construing and constructing policies that are structured to work in sympathy with market processes. Several policies and practices of the government are designed to distort the market process and competition – most often in the name of public interest, which invariably means some vested interest. 

Consider some examples:

· Trade policy

The older regime was marked with quantitative restrictions, tariffs and an extremely intrusive and restrictive foreign exchange regime. The last decade has seen significant relaxations in quantitative restrictions, reduction in tariffs and an easing of the exchange control regime. Despite this, the operation of key elements of trade policy regime has several anti-competitive dimensions.

For instance, reduction of trade barriers has been accompanied by a proliferation of anti-dumping (AD) measures imposed by India. In several of these cases, the anti-dumping authority accepted an increase in the foreign firms’ market share (which was only to be expected in a period of trade liberalisation) as evidence of injury, even though the Indian industry’s sales and profits were increasing at the same time. In almost all cases AD remedies have been used to protect Indian industries, and not to preserve competition. Moreover, AD measures have inflicted higher import costs on user industries, as it is mainly intermediate goods industries in the chemicals sector that have succeeded in obtaining protection.

Another instance is the existence of inverted duty structure for several product lines, where the tariff regime results in higher import duty on raw materials/intermediates vis-à-vis that on finished products (reverse tariff escalation). This adversely affects domestic manufacturers of finished products and encourages suppliers of raw materials/intermediates, denting value addition in industries concerned (see Box 1 for some examples). 
	Box 6. Inverted duty structure adversely affecting domestic manufactures

· Tyre industry: import duty on natural rubber is 20 percent as against 10 percent duty on imported finished tyres (Source: Business Standard, 01.04.2005)
· Vegetable Oil sector: crude palm oil, a raw material for manufacture of vanaspati, attracts customs duty of 65 percent; while import of vanaspati attracts much lower duty of 30 percent (Source: Business Line, 25.11.2004)
· Petrochemical sector: suppliers of feed-stock like naphtha, natural gas and basic polymer have a tariff protection advantage over producers of finished products like plastics and synthetic fibres (Source: Financial Express, 28.05.2005)


Some of the cases of inverted duty structure arise from Free Trade Agreements that India has entered into with various countries, which invariably involve manufactured products, with eventual zero duties. This fact is acknowledged in the national strategy paper for manufacturing prepared by the National Manufacturing Competitiveness Council of India. The Planning Commission of India in its mid-term appraisal of the 10th Five-Year Plan has also highlighted certain examples in this regard.
· Government Procurement

India's policies on government procurement are based on general principles laid down in the General Financial Rules of the Ministry of Finance. Generally, policy places an emphasis on purchases being made from public sector enterprises in order to ensure their viability in the long run. For instance, in year 2005, the government announced extending its purchase preference policy for central public sector enterprises for another three years. Such preference to public units in the procurement of goods and services creates an uneven field for the private sector players and distorts the market process. Nevertheless, these measures are gradually being phased out. For instance, till recently government gave preference to public airlines and public telecom operator in procuring their respective services. Interestingly, in year 2005, the Finance Ministry made an announcement to put an end to this practice, allowing government departments/agencies to reap benefits of competition in the two sectors.

Quite often government procurement rules, which otherwise do not have any preference clause, result in anti-competitive outcomes due to the way in which they are implemented. For instance, the Parliamentary Standing Committee on Railways (2004), while discussing the question of procurement of concrete sleepers, observed:

The procurement of concrete sleepers has become a very sensitive matter, because a lot of unscrupulous existing manufacturers have formed a cartel to secure orders by unfair means or tempering with procedure and simultaneously keeping the new competitors out of the race. The Committee expressed their unhappiness that new entrants are not encouraged, which ultimately strengthen the cartel of old/existing manufacturers. (In procuring 160 lakhs broad gauge sleepers, the Railways awarded contracts to the existing 71 firms, and ignored the 24 new firms entirely).

· Price regulation

Despite professing liberalisation and claiming to be the facilitator of economic activities, government continues to intervene in the pricing of several commodities that distorts the realization of competitive outcomes. This includes foodgrains, steel, coal, and oil (see Box 7).
	Box 7. Lack of Transparency in pricing of Petroleum Products

The Administered Price Mechanism (APM) was formally dismantled with effect from 1 April 2002, after which the pricing of crude oil and petroleum products except for kerosene and domestic LPG sold through the public distribution system (PDS) was to be market determined. However, the factual position is that the public sector oil companies are collectively fixing prices of crude oil and petroleum products, and all price changes are approved by the Government of India prior to implementation.

Further, the current pricing policy includes several elements in the price build up that are debatable. The pricing mechanism uses import parity pricing even for products, in which India is the net exporter. This provides higher margins to the refiners. 

Additionally, the government levies a cess on indigenously produced crude oil and natural gas. The Oil Industry Development Act, 1974 based on which the cess is being charged, states that "the cess collected under this provision would be made available to the development of petroleum sector". However, only a small fraction of this amount has been utilised for the purpose it is imposed. The Parliamentary Standing Committee on Petroleum and Natural Gas observed, “there is no justification in levying the cess if the amount generated from it is not being utilized for the development of the oil sector”.


· Distortions created by rules and regulations

There are several rules and regulations framed by the government agencies that distort the market process. For example, the clearances required for setting up a business and the time involved. 

A study conducted by the World Bank
 reveals that in India, entrepreneurs on average go through 11 steps to launch business, which takes 89 days, as against a regional average of 7 steps and 35 days! In a sample of 155 countries, India was placed at the 116th position in terms of ease of doing business, much below even Pakistan, Sri Lanka and Bangladesh. What a shame!

There are several anti-competitive outcomes that emanate from other rules and regulations of the government. For instance, the Essential Commodities Act, which applies to any commodity declared as essential by the Central Government provides for instruments like licenses, permits, regulations and orders for price control, storage, movement of produce, distribution, compulsory purchase by government and sale (levy) to government, etc. The Act gives too much of discretionary power to officials and has led to excessive control and intervention in the functioning of the market process.

· Labour policy

The existing regime seeks to protect employment in the organised sector through an extensive regime of regulation. Leaving aside the matter of the inability of firms to easily make adjustments to their surplus work force, yet another facet of this regime is the unwillingness to let units close on account of poor performance. This implies that in the event of failure, strenuous efforts are made to revive the enterprise through soft loans, discretionary mergers, etc. This implies that one of the principal pillars of competition – free exit – is vitiated. Efficient firms face the additional burden of coping with state supported competitors. A second dimension of labour policy is that the inspection regime, with its known weaknesses and corruption, constitutes a significant barrier to entry and operations.

	Box 8. Inspector-raj for small-scale industry

Small-scale units are burdened by the phenomenon of repeated visits by multiple inspecting agencies, each of which has excessive powers without sufficient transparency or checks on how to use them. As per an estimate, small-scale units have to comply with 22 Central enactments. A survey conducted by the Federation of Indian Chambers of Commerce and Industry (FICCI) in October 2004 revealed that, on an average, a factory/establishment is subject to 37 inspections a year, with some factories facing 67 inspections in a single year, the maximum number of visits being those of the Environment Officer, State Pollution Board officials and the Labour Officer. Some of the inspectors have wide ranging powers: 20 of them have powers of imprisonment, 12 for sealing the unit and 21 for stopping operations. The wide powers vested in the inspectors and the frequency of their visits has led to the phenomenon of Inspector Raj and prove to be a fertile ground for breeding corruption.


State Government Policies

Liberalisation and economic reforms has reduced the degree of control exercised by the central government in many areas, leaving much greater scope for state-level initiatives. Therefore, state-level policies and practices deserve much closer attention than they receive. Similar to Central Government policies and practices, there are several policies/practices of state governments that too result in anti-competitive outcomes and regulatory failures at the sub-national level. Unfortunately, these issues are most often ignored, partly because of lack of awareness and partly due to vested interests.

· Policy to attract investment

In the federal set up that India has chosen, States vie for the largest slice in the industrial pie. There is competition between States to attract maximum investment. In their pursuit, States put out packages for industrial promotion, wherein incentives like sales tax holiday, electricity duty waiver, etc. are given. There are also examples of state governments adopting licensing/ auctioning terms and conditions that are anti-competitive in nature (see Box 9).
	Box 9. Grant of mining rights distorts competition in the steel sector

Several states, where iron ore mines are located, (e.g. Orissa, Chhatisgarh, and Jharkhand) have decided to give iron ore mining rights only if the steel plant is established in their respective states. This raises a serious competition issue. This policy has deprived steel makers in the country outside these states, the right to bid for mining leases and thereby makes the iron ore mining segment of the steel industry less competitive.

In a federal constitution, all citizens are equal irrespective of state of origin, and common mineral rights belong to all citizens, not merely those of one state. Hence tying a mine only to local state industries is discriminatory against citizens of other states, and unconstitutional.

(Source: Firoz, A.S., “Competition Scenario in Indian Steel Industry” in Towards a Functional Competition Policy for India, CUTS and Academic Foundation, 2005; discussions at the FunComp e-group Forum)


· State Excise Policy

Alcoholic beverage being a state subject, excise policy is in the domain of the state governments. Excise revenue from liquor is the second biggest source of revenue, after sales tax, for the state governments. State Governments have a plethora of rules and regulations to govern licensing and regulations of distilleries/breweries, wholesale and retail sale, pricing, locational instructions, etc. State governments have adopted various systems for distribution and marketing of liquor. Cartelisation has been witnessed in states where wholesale/retail trade is granted by tender-cum-auction system. Such systems encourage bidders to collude, resulting in underbidding in the auction, causing loss of revenue to the State Government. Realising this, some states (e.g. Rajasthan, Madhya Pradesh, and Uttar Pradesh) have replaced their tender-cum-auction system by a system where liquor shops are allotted by a lottery system for a fixed licence fee. The new system has helped in subverting liquor cartels and has given a fillip to states’ excise revenues.
· State government procurement of goods and services

Several states have some government order or regulation, which gives preferential treatment in purchase to units situated within the State. Most often the policy is targeted to protect and support small-scale sector units, which are presumed to be less competitive vis-à-vis large/medium industries. In the context of the overall development policy of the state, such policy may be desirable. However, the concern arises, when the policy creates conditions for formation of a cartel of local manufacturers, which is solely dependent on government’s patronage (see Box 10). In such cases, state government ends up paying higher price for a product, which is often of poor quality. Moreover, with a captive market where there is no quality control and no threat of competition, the enterprises may become uncompetitive.
	Box 10. Barbed-wire Association in Rajasthan

As per an earlier Rajasthan Government policy, a certain quota of barbed wire was to be procured from local manufacturers. This is supposed to have led to formation of a ‘cartel’ under the name of Rajasthan Barbed-wire Manufacturers Association in mid-80s. This association hiked the prices, and with an implicit arrangement allocated the total requirement of barbed wire amongst its members. Consequently, poor quality barbed wire was procured at a high price, with almost no quality checks at the Government end. Local manufacturers depended solely on Government’s patronage rendering them uncompetitive. With the changed Government procurement policy, local units closed down and the association broke up.


Another area of government procurement where there are cases of collusion is construction contracts undertaken by the government. An estimated US300bn (Rs.15,00,000 crores) was spent by all state governments on civil works during the five-year period 2000-2005. All these works are awarded through a system of competitive bidding. However, in several cases contractors collude and there is a tender mafia at work that indulges in all types of anti-competitive practices in collusion with politicians. As a result of these distortions, competition is subverted and the bidding system fails to produce efficient results, even in cases where rules and procedures are properly followed. There is now a trend towards awarding works in much bigger packages, which effectively rules out small contractors from bidding, thus restricting competition and further facilitating collusion. Realising the drain on government finances due to such practices, some state governments have taken steps to streamline the entire system. For instance, state governments of Andhra Pradesh and Rajasthan have instituted e-procurement schemes to tackle the menace of bid rigging and bring transparency in the entire procedure.

· Movement of goods and services

There is a general declaration in the Indian Constitution that trade and commerce should be free. In this context, implementation of value added tax (VAT) by majority of states is a big step forward towards a single market for the country as a whole. 

Nevertheless, the Constitution provides that restrictions can be imposed by Parliament on internal trade (and similarly by state legislatures on trade within their territory) in “the public interest”. Accordingly, government (centre as well as states) invoke public interest window to impose restrictions on trade and commerce through regulations in various forms. Complaints from Indian industry, especially the transport sector, relate to issues of taxation (both Centre and State), regulation by States on the movement of goods, frequent stoppages and delays under administrative rules and inspection agencies. As a result of excessive taxation and delays, transportation and transaction costs increase, which further increase the final cost of products.

This brief resume of government policies (Centre as well as States) followed in India highlight that they are characterised by some element of a maladroit understanding of the market process. Though the government has adorned the role of a facilitator, it continues to intervene in the functioning of market and violates the principle of ‘ensuring free and fair market process’. This should not be misinterpreted as a suggestion that all issues pertaining to environment, trade, taxation, industry, labour etc. be ‘resolved’ by the market. The point is that as policy outcomes are sought to be generated, it is a persistent practice, in India, to do so without bearing in mind that policies need to be framed and implemented in sympathy with the market process, and not in a manner so as to stall the process. It is essential to realise that both the design and operation of policy instruments have an impact on the competitive process by creating barriers to the process. To minimise the conflict, it is important to ensure that policy instruments are so engineered that market processes are not thwarted. One way to do it is through a systemic ‘competition audit’ of all policies, new and old.

6. Competition regime and consumers

Among other goals, Competition Policy aims to promote consumer welfare mainly in terms of lower prices, better quality of goods and services, more choice and easy availability. 

It should be borne in mind that competition policy is just one of the tools in the larger context of other overarching public policies and approaches that also need to be addressed for promoting consumer welfare. The MRTP Act was amended in 1984 to bring in consumer protection provisions, which dealt with unfair trade practices such as deception, misleading advertising and claims. Besides, an important central legislation to provide for the protection of interests of consumers is the Consumer Protection Act, 1986 (COPRA). The Act contains provisions for consumer representation and simple, speedy, inexpensive and informal justice to consumers by means of establishing a separate redressal mechanism. There are district fora at the district level, state level and the apex National Commission at New Delhi. Further, the Act aims to promote and propagate consumer rights through the instruments of consumer education and establishment of consumer councils at the state and district level besides the apex Central Consumer Protection Council at New Delhi. Thus, the Consumer Protection Act, 1986 and the MRTP Act, 1969 have been playing complementary roles in promoting consumer welfare in India.

At this juncture, it is worthwhile to understand the notion of consumer welfare. One can have a fair understanding of the notions surrounding consumer welfare by looking at the United Nations Guidelines for Consumer Protection, adopted by the UN General Assembly in 1985 and amended in 1999. The Guidelines implicitly recognize eight consumer rights which were made explicit in the Charter of Consumers International:

· Right to basic needs

· Right to safety

· Right to choice

· Right to redress

· Right to information

· Right to consumer education

· Right to representation

· Right to healthy environment 

These eight consumer rights can be used as touchstones for assessing consumer welfare implications of competition policy and law in the Indian context.

· Right to basic needs

In India, this right is most crucial, because of high levels of poverty and deprivation. By ensuring lower prices competition can make basic goods and services more accessible to the poor. Moreover, the poor who are engaged in agriculture and such other trade are often not able to get right prices for their produce due to anti-competitive practices of the buyers, as brought out in the section on agriculture marketing. Hence, if implemented properly, competition law will make a significant contribution in this regard. Further, sectoral regulatory policies also play a major role in ensuring right to basic needs, for example, by mandating universal service obligation on the service providers so that even at a loss, they will have to supply services to the poor and disadvantaged consumers at a reasonable price.

· Right to safety

Though competition policy and law do not directly deal with safety issues, they can make significant contribution in promoting safer products and services in markets. In a competitive market, sellers try to attract more customers not only through cheaper prices but also through better quality including more safety features wherever relevant. In a cartelised industry, there would be less innovation and fewer initiatives in improving safety standards. 

· Right to choice

Any restrictive practice has a bearing on consumers’ right to choice. Collusive market sharing arrangement is a prime example of this where consumers have no choice other than buying from a particular seller. By including explicit provisions, the new Competition Act is likely to tackle such issues in a more effective way than the MRTP Act. Certain types of unfair trade practices (UTPs) can also have an important bearing on right to choice. According to the MRTP Act, offer of gifts could reduce consumers’ right to choice, if the cost of gift is included in the transaction cost. Promotion of a product through contests has also been considered to be against consumers’ right to choice by the MRTP Commission. Both the MRTP Act and the COPRA have similar provisions, particularly in the area of unfair trade practices. However, the Competition Act, 2002 does not have provisions relating to UTPs, which henceforth will fall within the ambit of only the COPRA.
· Right to redress

The competition authority with adjudicative power is an important component of grievances redressal system. However, MRTP Commission due to its inefficiency could not play this role effectively. It is expected that CCI under the new Act would be able to do better in this regard. The Act also allows for class action and private action so that ordinary consumers and consumer groups would be able to use the forum for redressal of relevance grievances.

· Right to information

This is an important component of the MRTP Act as it has provisions for UTPs including measures against misleading advertisements, which promote right to information. However, the new Act would not deal with such issues.

· Right to consumer education

This is an area that has been neglected in the MRTP Act. However, the new Act is a significant improvement in this regard, as it provides for competition advocacy as one of its core areas of functioning. Under this the CCI will do awareness generation and training programmes for all stakeholders.

· Right to representation

There is no formal mechanism to ensure consumer representation in implementation of the Competition Act though consumer representation was done with rather significant impact in drafting it. Considering that the CCI will advise the Central Government on policy issues when asked for, this is an important deficiency. The CCI has formed an informal advisory committee where consumer organizations, such as CUTS, are represented. Maybe this can be formalized.

· Right to healthy environment 

Healthy competition promotes innovation. When firms engage in innovations, it often leads to reduced resource consumption, as they have to produce at lower costs to be able to compete. Reduced resource consumption would lead to environmental gains. 

The above description provides instances of how MRTP Act has dealt with anti-consumer practices that are normally dealt under a Consumer Protection law. This is because MRTP Act and COPRA have overlapping jurisdictions especially in the area of unfair trade practices. There are several instances where competition or regulatory issues have been dealt with by the forums established under the COPRA. Here are a few examples: 

· Two photo studios in a small village in north India were penalized and stopped from exploiting poor and illiterate consumers by cartelising and abusing their dominant position;

· A bus transport company in south India was stopped from charging a higher fare than the government approved tariff rates on a particular route;

· In a class action against a big bank, it was ordered that it cannot discriminate between rich and poor consumers in providing service during a strike and that it has to maintain a skeleton service at least.

Situation will change once the new Competition Act comes into operation as it does not have provisions for UTPs except for situations where businesses are affected by such practices who cannot seek redressal under the COPRA. A major concern that has been expressed in this context is that this will deprive the competition authority the opportunity to have a good public buy-in as UTPs are closer to peoples’ daily life. One way forward for the CCI is to take up systemic consumer abuses, which are ubiquitous at the local level. It could also do so in collaboration with the redressal agencies under COPRA, as retail level competition issues are covered under COPRA. 

One issue that could be taken up by the CCI is tied selling, which is prevalent in health care services and school education. The schools often force students to buy books, stationeries and uniforms from prescribed shops/sellers, while providers of health care services force patients to buy medicines from prescribed pharmacies or get diagnostic tests done from prescribed laboratories. The issue is, of course, not so simple. Consumers may feel that they are paying higher prices on tied goods and services, while the service providers have their own reasons like maintaining uniformity or quality, especially in health care sector where authenticity of medicines or reliability of diagnostic tests are a concern.

CUTS carried out a survey in five major cities (Delhi, Kolkata, Chennai, Bangalore and Mumbai) and five smaller cities (Jaipur, Lucknow, Bhopal, Vijaywada and Sambalpur) to glean a picture of the situation. A total number of 734 education service consumers, 164 education service providers, 769 health service consumers, and 172 health service providers were selected in these cities and surveyed.

The survey found that nearly a third of schools (31%) recommend or instruct their students to buy their books, stationeries and uniforms from a particular place. Interestingly, more than half of the parents (53%) thought that it was unjust and unethical on the part of the school authorities to require the students to buy their books, uniforms and stationeries from any particular outlet. Almost half of the school authorities, on the other hand, argued that this is done to maintain uniformity, though there are many schools who claim, “We are doing it to maintain quality and uniformity but other schools are doing it for profit motive only”.

In case of tied selling of medicines, majority of patients visiting private doctors or private hospitals reported a higher incidence of this practice. People mostly bought from a particular pharmacy to follow their doctors’ advice or to ‘not annoy’ him/her. On the other hand, majority of health service providers argued that they do tied-selling of medicines to ensure genuine and reliable medicines for their patients. Interestingly 35 percent of them thought that ‘other’ doctors resorted to tied-selling practices with a profit or commission consideration. 

About half of the respondents were instructed by their doctors to undergo diagnostic test at a particular laboratory through either verbal instruction or written instructions and the rest were advised through nursing or other staff. As in the case of medicines, people visiting private doctors or private clinics reported a higher incidence of tied-selling of diagnostic tests. Surprisingly, a greater percentage of consumers as contrasted with service providers think that tied-selling of diagnostic testing is done to ensure reliable testing. Consumers with higher income have relatively less problems with such practices. This may be due to the fact that price differentials have less significance for richer people and easy availability of the goods and services are more important for them. Most service providers argued that tied selling of diagnostic tests was important to ensure reliable testing services. Be that as it may, tied selling is a genuine concern that confronts several retail consumer sectors today. 

There are several other competition abuses in the delivery of services at consumers’ end. For example:

· Local cable operators abuse their monopoly by increasing subscription rates at will

· In most towns, taxi and auto drivers demand lump sum payments, even when meters do exist. The charges vary depending on location and also sometime with the category of consumers.

· Service sectors like barber shops; pan-biri shops etc. form unions and dictate selling prices, which are often above the printed price also. 

The information asymmetry between service providers and consumers, as indeed the nature of their relationship makes it impossible for the consumer to voice, let alone redress a complaint. One thing that came out of the survey is that people with relatively lower income are more bothered about anti-competitive practices that occur at grassroots level. Therefore, if the competition policy and law of the country is to be made pro-poor, appropriate alternatives need to be explored to address such concerns.

It is unlikely that the implementation mechanism envisaged in the Competition Act would be able to deal with such problems. Forums under the COPRA have been dealing with such cases. Even so, this is not being done in a systematic way and, very often, the judgements depend on the subjective views of chairpersons or members concerned. One case of restrictive trade practice by a school in Vijaywada (Andhra Pradesh) relating to tied-sales in school uniforms was treated as an unfair trade practice by the District Forum, but it was later dismissed. It only showed the need to build the capacity of district forum members and chairpersons, so as to enhance their appreciation of the law. Such arrangements may be formalised through joint exercises by the Competition Commission of India and the consumer disputes redressal fora. State level competition and regulatory framework could be considered, as local problems need local solutions. In both Australia and the USA, many provinces have state level competition laws. In the specific case of cable TV service, the Telecom Regulatory Authority of India (TRAI) has already called for strengthening local level enforcement mechanism.

As is the case of many other countries, business is well organised and resourced whilst consumers are unorganised and resource-constrained. This asymmetry might pose a challenge for effective implementation of the competition law, which promotes consumer welfare. Thus, it is absolutely essential to create and sustain a consumer movement, which will be well resourced and empowered to advocate consumer interests and competition culture, and spread the same through research, training, lobbying, information dissemination and networking. Moreover, competition advocacy would be more effective if consumer groups are closely involved in the process. 

7. Concluding Remarks

The paper presents a comprehensive overview of competition scenario in India. One of the main findings is that in India, it is most often the government (Central as well as state) that indulges in or encourages anti-competitive practices. Even though economic reforms have been ushered in, still, there are several policies/practices of the government that impede functioning of markets.

In this context, the paper brings out the need to frame a National Competition Policy for the country, so that Government and other economic regulatory agencies are aware of and take into account competition dimension in their own policy formulations and implementation. A ‘competition audit’ of all new and old policies will help the government to promote competition. 

Another issue that emerges is the competition abuses that prevail at consumers’ end, denying consumers value for their money. There is an imperative need to create State-level competition and regulatory agencies to resolve local problems.

To develop a functional competition policy, would require that various institutions function properly. These include the competition authority, the various branches of the government at centre and the states, along with sectoral regulators. This would require proper resourcing of all such bodies, in terms of both adequate budget, and manning them with professionals and experts in relevant areas. Moreover, accountability of these bodies, also, needs to be ensured. This is possible, if all the stakeholders are aware of the relevant issues. They include, in addition to governments and regulators, people in academia, media, trade unions and civil society organisations, particularly the consumer groups, which need to be adequately resourced and strengthened to enable competition and regulatory agencies to perform their tasks.
Though, India has had a long experience of a competition law, it has never had a competition policy to address the relevant issues in a systemic and comprehensive manner. It is now time to adopt a National Competition Policy to accelerate and complete the economic reform process. 

� This paper is based on the project report “Towards a Functional Competition Policy for India” (FunComp), CUTS and Academic Foundation, 2005. The project was supported by the Department for International Development (DFID), UK as part of the CUTS 7Up2 project.


� Towards a Functional Competition Policy for India, edited by Pradeep S Mehta, CUTS and Academic Foundation, 2005


� CMIE estimates the HH Index by taking the shares of all companies in the domestic market. It is not adjusted for the market share of imports. Reliable market share data has always been and continues to be scarce. Market share is more subject to errors in industries where a large unorganised sector co-exists with the organised segments. This is prevalent in industries like biscuits, lamps & tubes, air-conditioners, steel furniture, air-coolers and domestic electrical appliances.


� The reported market share throughout in this section is for the year 2001-02 unless stated otherwise.


� The Tariff Commission was established in 1997 under the Department of Industrial Policy and Promotion of the Ministry of Industry. It functions as an expert body to look into tariff related matters and recommend appropriate levels of tariff for different products and industries keeping in view the larger economic interests of the country.


� Economic Reforms: Two Years After and the Task Ahead (1993) Government of India, Ministry of Finance Department of Economic Affairs


� Doing Business in 2006, The World Bank
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