COMPETITION POLICY AND LAW IN CLV COUNTRIES

(Speaking notes)

1. All the three countries have been pursuing market-oriented economic policy regimes since almost a couple of decades (Reforms almost all started in 1986). Yet, markets or the private sector for that matter are far from being developed in these countries. Problems exist not only in areas with natural monopolies with classic cases of market failures, but also in other areas where competition can generally be ensured. This is not a surprise. Historically, and across countries, markets have not developed on their own. They had to be nurtured and developed. In this regard, the role of an impartial and effective regulatory framework overseeing free markets is extremely important. Besides, an appropriate regulatory framework is important not just for the sake of markets but it is also a development requirement.

2. However, the state of the regulatory framework that exists today in these three countries is not very encouraging. Only Vietnam and Lao PDR have competition legislation. 

2.1. In Vietnam, the Competition Law 2004 has become effective very recently (since July 2005) and the competition authority is gearing up to face the challenges ahead. Several cases are already popping up, especially with regard to abuse of dominant market positions (refusal to deal), price fixing, bid rigging and other unfair trade practices harming the consumer (e.g. misleading advertisement, exclusive dealing, tied selling). However, none has been satisfactorily dealt with by the competition authority. There is thus a tremendous scope for activities or support that strengthening the capacity of the competition authority itself.

(Some other specific problems towards an effective competition regime in Vietnam, which have been highlighted by our research findings include et al: 

· Heavy State Intervention into the Operation of the Markets,

· Protectionist Policy by Provincial Government to Enterprises Located in their Jurisdiction, 

· Prominence of Sector Monopolies, 

· Lack of Explicit Statement of the Objectives of Competition Law - Vietnam Competition Law 2004 does not have a clearly stated set of objectives. It is important to note that competition law objectives are closely related to effective implementation of the law, including institutional set-up of the competition enforcement agencies. On the other hand, the inclusion of multiple objectives may increase the risks of conflicts among the objectives. Compromising the conflicted objectives to reflect the interests of different stakeholders can adversely affect economic efficiency that is one of the major benefits of the competitive process. It can also severely constrain the independence of competition enforcement agencies. 

· Insufficient Independence of the Competition Authorities – The enforcement authorities provided for the Competition Law are the Competition Administration Agency and the Competition Council. The Competition Administration Agency is to be established under the purview of the Ministry of Trade and performs the regulation of economic concentration and investigations into competition cases, as well as resolves cases involving unfair competition acts only. The head of the Competition Administration Agency is to be appointed by the Prime Minister at the proposal of the Trade Minister; while the investigators are appointed by the Trade Minister at the proposal of the head of the Agency. The Competition Council consists of eleven to fifteen members serving a five-year term who are appointed (and may be reappointed) by the Prime Minister at the proposal of the Trade Minister. The complete set-up was thought by many people in Vietnam as potentially handicapping the independence of the authorities, thus affecting their specialisation, fairness, transparency, and accountability; which had been considered as the main causes leading to the ineffectiveness of competition law enforcement in several countries. It was also thought that locating the future competition agency within the Ministry of Trade would mean subjugating this agency’s power in disciplining the conducts of giant SOEs in Vietnam, which are owned by different line ministries and have powerful relationships within the government. Besides, the Ministry of Trade itself, at that time, held the ownership and control of several SOEs, leading to the public scepticism that they would be “at the same time both the players on the ground and the referee” if they were to be given the power over competition issues. Favouritism was thought to be inevitable in such a scenario. 
· Capacity of the Competition Authorities, and 

· Lack of Capacity for Competition Advocacy and Public Education.)          

2.2. In Lao PDR, no movement is taking place toward the implementation of the legislation (a Prime Minister’s Decree on Trade Competition). The competition authority is not yet set up. The issue seem to be overshadowed by several other more pressing economic policy issues and pushed aside due to a dearth of implementation capacity and interests.   

2.3. In Cambodia, discussions are taking place in various circles (governmental agencies, parliamentary bodies, civil society, academia, etc) though no serious progress has been recorded so far despite the fact that the country has to enact a competition law very soon in view of its commitment while entering the WTO.

3. Development of sectoral regulation is also quite inadequate. Many sectors that require regulation urgently, for example telecommunications, electricity, banking services, pharmaceuticals, remain unregulated or under-regulated or inappropriately regulated. It is, therefore, extremely important for the governments in these countries to identify the sectors that need regulation and put an appropriate regulatory framework in place. 

4. In many cases, the regulation is still in the hands of line ministries themselves or some agency under them. This lack of sufficient autonomy not only affects the proper functioning of the sectors, it also creates problems of conflicts of interests. In many sectors, incumbent state owned enterprises (SOEs) are operating simultaneously with private enterprises. As a result, the regulating ministry or department is also the owner of some the market players, such as the case of the telecommunications sector in Cambodia. (Or in another scenario, the incumbent SOEs are entrusted by the government to issue/approve licences to other private companies, thus have de facto regulatory power, which they very often abused, such as in the case of the cement industry in Vietnam) It is difficult to expect regulatory impartiality in such a situation.

5. Governments in many developing countries are reluctant to adopt and implement a competition law with the pretext that the business is not yet ready for it. However, the project surveys in the three CLV countries indicated that this might not be the case. Businesses in these countries seem to be willing to accept competition law. Hence, if the governments adopt and implement competition law taking them, along with other stakeholders, into confidence, there should not be any major problem.

6. It is also well recognised now that a competition law delivers desired outcomes only if it is complemented by appropriate consumer protection and sectoral regulatory laws. So much so that many countries have now adopted a hybrid law that address both competition and consumer protection issues. However, except for Vietnam, no other country has a consumer protection law. In Vietnam, of course, the newly enacted competition law also includes some consumer protection provisions. Lao PDR is in the process of drafting a consumer protection legislation. Consumer protection principles in Cambodia are embedded in several separate legislations, mainly in relations to intellectual property rights, weights, measurements and quality, as well as standard.

7. In sum, all these countries need action in areas of competition law, consumer protection law and other regulatory laws. They need to look at the issues in a comprehensive manner and should try to plug all the gaps in this regard. In smaller countries like Cambodia and Lao PDR, it might be useful to include competition and consumer protection in a hybrid law. Or they might have different laws to be implemented by one agency. A similar approach can be taken in terms of sectoral regulation as well. Different regulatory laws for different sectors can be implemented by a single agency. This would help in a situation of paucity of resources both financial and human. Such an approach can also help in inter-sectoral learning as well as resolving interface problems to a great extent. One must of course be careful to see that one agency does not become overloaded. 

8. The regulatory reforms policies in these countries seem to have been an amalgam of regulation, administrative intervention and political decision-making with business lobby working as a strong pressure group. Whereas consumer lobby is almost non-existent or has by and large been bypassed in the process, except in relatively fewer cases where consumer concerns have been highlighted by the media. The problem is exacerbated by the fact that capacity of other stakeholder groups is also limited. As we have seen in our survey, consumer and other civil society groups are generally less aware in these countries compared to policy makers and businesses. Such asymmetric power equations may lead to political capture of regulation or capture by producers group.

9. The challenge, therefore, lies in making the markets more competitive and create independent effective regulatory institutions that address market failures, fairness and distributional objectives. The response to such challenges lies, to a great extent, in:

9.1. Appropriate advocacy activities (which should be mainly policy analysis, debates and recommendations); and 

9.2. Adequate capacity building of: 

+ 
The regulators (both competition and sectoral) and policy makers (so as to help them in the future policy-making and enforcement process), 

+
Consumer groups and the media (so as to generate awareness and support among the wider public for the adoption and implementation of competition policy and law), 

+ 
The business (to ensure their compliance with the law and policy), and of course

+ 
The academia (research institutes and training institutes), students and career aspirants (to ensure the long-term sustainability of the project).    

	major CLV stakeholder groups’ perspectives vis-à-vis competition policy and law

	In CAMBODIA, discussions are taking place in various circles (government agencies, the parliament, the civil society, academia, etc) though no serious progress has been recorded so far despite the fact that the country has to enact a competition law very soon in view of its commitment while entering the WTO.

	The government


	- The government has already started their drafting process. However, there remains uncertainty and hesitation left due to lack of expertise on the area of competition law. The government is calling for further assistance from the international community of donors, as well as gathering inputs from the society into the drafting process. 

	The business
	- At present, there is no clear case of business lobby against the adoption of the competition law. However, since the business in Cambodia is quite accustomed to operating on an informal basis, considering corruption and bribery as a way of life, much compliance education has to be done when a competition law has been passed to ensure its effective implementation. 

	The media
	- The media in Cambodia has been quite active in exposing corruptive behaviours and abuses of power, as well as highlighting the public grief. It has also been a vocal advocate for economic reforms and liberalisation efforts in Cambodia. These strong points can be further enhanced, to the advantage of a future competition law in Cambodia. 

	The consumer
	- Unmatched with the quite active government and media, there is no consumer movement in Cambodia at the moment.  This is a critical issue since a strong consumer movement is a concomitant factor for building a healthy competition culture in a country and ensuring the effective implementation of a competition law. Besides, consumer inputs during the drafting process of a law is important to ensure its subsequent public acceptance and support. 

	In LAO PDR, no movement is taking place toward the implementation of the legislation, which has been adopted (a Prime Minister’s Decree on Trade Competition) in early 2004. The competition authority is not yet set up. 

	The government


	- The PM’s Decree provided that a Commission will be set up to take charge of the Decree’s implementation process. However, no movement toward this end has been undertaken. This is significantly the pressure of more urgent priorities, and a clear lack of interests and implementation capacity on the government’s side. 

	The business
	- The project survey results in Lao PDR showed that the business there knows very little about the PM’s Decree. There are two major reasons to this incidence: (i) the Decree was not drafted on the basis of the real scenario in the country and therefore it is not relevant for being applied to the economic transactions that take place; (ii) since the implementation part has been completely inactive, no compliance education has been done. 

	The media
	- In face of the lack of attention and expertise on the government side and the lack of awareness on the general public side, the media in Lao PDR, unfortunately, is totally unaware of competition issues, and has never reported any case of anticompetitive practices and unfair competition practices. This annuls the role of the media as a means of spreading knowledge and generating interests on relevant issues. 

	The consumer
	- There is no consumer movement (or very faint efforts) in Lao PDR at the moment.  This is a critical issue since a strong consumer movement is a concomitant factor for building a healthy competition culture in a country and ensuring the effective implementation of a competition law. 

	In Vietnam, the Competition Law 2004 has become effective since July 2005 and the competition authority is gearing up to face the challenges ahead. 

	The government


	- The Competition Law 2004 of Vietnam has been effective since July 2005 and many cases have emerged since then. However, the competition authority set up under the law is still too understaffed, inexperienced and lacks resources, therefore could not deal with these cases.

	The business
	- There remains a lot of myths and misconceptions surrounding the Competition Law in the business community in Vietnam

	The media
	- There have been quite a number of articles reporting on anticompetitive practices and unfair competition practices recently on the e-media in Vietnam (This is mostly thanks to the fact that e-media has been used as platform for getting public inputs into the law drafting process). However, the print media, which is still popular as a major outreach tool for the whole society, has not been tuned up for such use yet; resulting a mass of the public being left out of the process.

	The consumer
	- The consumer movement is considered by the competition authority of Vietnam as a strategic partner for implementing the law effectively. However, the awareness of the individual consumers on the issue still needs to be enhanced.  


